
 
 

 

Folkestone & Hythe  
Planning and Licensing Committee 
 
23rd May 2018 
 
REF: Little Densole Farm Y16/0623/SH 
 
Dear Councillor, 

 
I am writing to you again as I want to make every attempt possible to 
avoid a Judicial Review regarding the above planning application. 

 
As you know the unlawful decision to approve this application was 
quashed in the High Court. It returns to the Planning and Development 
Control Committee for re-determination on 29th May 2018. It is important 
to note that the application has not changed, a new application has 
not been submitted. 
 
1) Lawful Decision Making  
The Officer’s Report identifies that the development is contrary to the 
local plan, specifically SD1, CO1, CO4, DSD, SS1, SS3, CSD3 and 
CSD4 as well as the Kent Downs AONB Management Plan (which has 
been adopted into the local plan), specifically policies, SD1, SD2, SD3, 
SD8 and LLC1. 

 
a) Section 70(2) of the Town and Country Planning Act 1990 

(“TCPA 1990”) provides that the decision-maker shall have 
regard to: “the provisions of the development plan, so far as 
material to the application.” 

 
b) Section 38(6) of the Planning and Compulsory Purchase Act 

2004 (“PCPA 2004”) provides: “If regard is to be had to the 
development plan for the purpose of any determination to be 
made under the planning Acts, the determination must be 
made in accordance with the plan unless material 
considerations indicate otherwise” 

 
2) Material Considerations  
As is required by PCPA 2004 the Committee must also consider 
“material considerations” in this case these are;- 
 

a) Overlooking / loss of privacy 

b) Loss of Outlook (residential amenity) 

c) Highway Safety



d) Traffic 

e) Noise 

f) Design, appearance and material 
g) Smells and Fumes 

h) Infrastructure (in particular sewage) 

i) Effect on Ancient Woodland (Reinden Wood) 

 
Each of the above concerns have been raised by many local residents, 
additionally; 

 
j) Section 85(1) of the Countryside and Rights of Way Act 

2000 (“CROW 2000”) which provides that: 

 
“In exercising or performing any functions in relation to, or so as 
to affect, land in an area of outstanding natural beauty, a relevant 
authority shall have regard to the purpose of conserving and 
enhancing the natural beauty of the area of outstanding natural 
beauty” 

 
k) NPPF 115 which provides 

 
“Great weight should be given to conserving landscape and scenic 
beauty in National Parks, the Broads and Areas of Outstanding 
Natural Beauty, which have the highest status of protection in 
relation to landscape and scenic beauty. The conservation of 
wildlife and cultural heritage are important considerations in all 
these areas, and should be given great weight in National Parks 
and the Broads” 

 
l) NPPF 116 which provides 

 
“Planning permission should be refused for major developments 
in these designated areas except in exceptional circumstances 
and where it can be demonstrated they are in the public interest. 
Consideration of such applications should include an assessment 
of: the need for the development, including in terms of any 
national considerations, and the impact of permitting it, or 
refusing it, upon the local economy  

• the cost of, and scope for, developing elsewhere 
outside the designated area, or meeting the need for it 
in some other way  

• any detrimental effect on the environment, the landscape 
and recreational opportunities, and the extent to which 
that could be moderated” 



 
 
 
The Committee cannot approve this application and remain in 
accordance with the local plan and its legal obligations under 
TCPA 1990 and PCPA 2004 as well as all material considerations, 
including CROW 2000, NPPF 115 and 116. 
 

3) NPPF 116 

 
The case for the refusal of this application does not rely upon NPPF 
116, however, I would like to point out, Mrs Justice Lang describes the 
development as…. 
 
“a sizeable holiday park, with construction of a reception building, 
a store, a fishing lake, a car park, tennis courts, a children’s play 
area and a putting green, on what was agricultural land, located 
next to a wood classified as Ancient Woodland. “ 
 
In the 2018 Officer Report there is an attempt to provide guidance to 
the committee in regard to NPPF 116, the question of major 
development. Both the 2017 and 2018 reports consistently refer to the 
site being in “open countryside” and says: 

 
“The site is an undeveloped area of countryside 
separated from the built development by open fields” 

 
as well as 

 “The proposal would result in a development that is detached from 
the established settlement and as such would be out of place in an 
agricultural landscape” 

 
Rather bizarrely in the 2018 report the officer makes the following 
comment… 

 
“…the relative proximity of the site to the existing built 

development (the linear housing in Densole village) and the A260, 
the quantum of units…” 
 
…in order to help form a view that the proposal is not major 
development 

 
This 2018 report and its inconsistency has led the Committee into 
yet another legally compromising position. 

 



Other elements of the report also mis-guide the committee. Legal 
opinion is, that, major development is not related to a quantum of units 
or even a site’s area, rather it is question of the scale and the type of 
development in the local context, therefore any development in “an 
undeveloped area of countryside” has be considered major. It is also 
interesting to note that two very similar applications for a Holiday Park at 
McFarlane’s Nursery, Canterbury Road (about half a mile from the 
proposed site) were both rejected NPPF 116 having been considered 
applicable. 
 
4) Judicial Review  
The successful Judicial Review (JR) was brought about on 3 Grounds 
namely:- 

 
i) The Council failed to consider or apply NPPF [116] when 

deciding the application. 
 

This Ground failed due to there was no reliable 
recording of the meetingThe Council reached an irrational 
conclusion that the proposed development would not harm 
the Kent North Downs AONB. 

 
This Ground failed because Mrs Justice Lang did not 
know what the committee’s reasons for approval were, 
hence she could not judge if they were irrational or 
otherwise. 

 
ii) The Committee was under a common law duty to give 

reasons for its decision, as it was not following the OR’s 
recommendation, and the application concerned a protected 
AONB. It failed to provide adequate and intelligible reasons 
for its decision to grant planning permission. 

 
Mrs Justice Lang stated “As I have found under Grounds 1 
and 2, the  
Committee’s reasoning did “give rise to a substantial 
doubt as to whether the decision-maker erred in law, for 
example by misunderstanding some relevant policy or 
some other important matter or by failing to reach a 
rational decision on relevant grounds”. This has 
prejudiced the Claimant in this claim for judicial review, 
since he has been unable to establish his case under 
Grounds 1 and 2. Therefore, I conclude that the reasons 
were inadequate and  



Ground 3 succeeds.” [emphasis added] 

 
To summarise Ground 1 & 2 may well have succeeded had there been a 
reliable record of the meeting in Feb 2017. It is also very important to 
understand that Judicial Review does not Judge an application on its 
merits, it Judges the lawfulness of decision made by public bodies such 
a Planning and Development Control Committees. It is your decision that 
was on trial. 
 
5) AONB  
The Officer’s report tells us that the proposed site is low grade 3 
agricultural land, it is crucial that the Committee does not confuse its 
agricultural quality with its AONB status. AONB is not graded it either 
simply is or is not AONB. 
 
6) Harm to the AONB  
The 2017 and 2018 Officer Reports the Landscape and Urban Design 
Officer, Kent Downs AONB Unit, CPRE, and Kent Wildlife along with a 
number of local residents all identify significant harm to the AONB, for 
example the Officers Report comments 

 
“As such, it is considered the proposal would harm the natural 
beauty of the AONB contrary to planning policies which seek to 
protect it, and disregard the primary purpose of the AONB 
designation which is to conserve and enhance the natural beauty. 
Further to this, it is considered that the change of use would harm 
the natural beauty of the AONB” 

 
The Landscape and Urban Design Officer comments 

 
“Given the AONB designation this could be considered 
incongruous with the existing landscape because of the scale, 
nature and arrangement of the development. These sentiments 
signify that the landscape effects of the development are not 
negligible but are more significant” 

 
Kent Downs AONB Unit comments 

 
“It is considered that the holiday park would have a detrimental 
impact on the East Kent Downs Landscape Area of the Kent 
Downs AONB. The application proposals would weaken the 
characteristics and qualities of natural beauty and landscape 
character and disregard the primary purpose of the AONB 



designation, namely the conservation and enhancement of its 
natural beauty” 

 
7) Tree Planting  
The applicant has planted a significant number of trees on the site, it is 
not known if this has been undertaken in consultation with Kent Downs 
AONB Unit, however the applicant’s tree planting has proceeded apace 
in the full knowledge that his permission to develop a holiday park has 
been quashed. 
 
8) Business Plan  
The Business plan has not been made publicly available, it is my 
understanding that only Planning Officer’s have had sight of it. 
Notwithstanding, one might reasonably question the ability of a planning 
professional to assess a business plan, the inconsistencies between the 
2017 and 2018 officers report lead the Committee into yet more legally 
compromising territory. For example, the 2017 report states: 

 
“the application fails to demonstrate that this particular site would 
be a sufficient draw to be viable and generate the predicted 
contribution to the local economy” 

 
and that the Business Plan is; 
 

“contradictory” 
 
In 2017 the Officer reminds us that 

 
“Sandwiched between suburban style dwellings and an active 
MOD training site, may not provide the most desirable destination” 

 
Whereas the 2018 report states 

 
“Although it is accepted that there the development is likely to 
result in economic benefits to the district”….[error in original text 
duplicated] 

 
9) Summary  
Folkestone and Hythe District council face another Judicial Review if 
this Committee unlawfully approves this application, a second Judicial 
Review will succeed, and the application will then return to you a 3rd 
time for determination. If you study the evidence, there is no 
opportunity to lawfully approve this application. 
 



This is not a finely balanced case. If the developer wishes to pursue this 

poorly conceived, opportunistic development of Kent’s valuable AONB 

he can of course go on to Appeal your decision. I can confirm to this 

Committee that as a Rule 6 Party to any appeal I would fund the 

cost of any expert witnesses required to support the Council if a 

decision to refuse is challenged. 
 
Kind Regards 
 
Tim Steer 


