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Pressure testing

Welcome to our first Monitoring Officer
Report, produced in association with Lawyers
in Local Government (LLG).

The role of the monitoring officer in local
government has always been a crucial, varied
and challenging one. But it is pretty clear that
the pressures on those who carry out the role
are growing thanks to a powerful
combination of factors.

Consider the changes to the standards
regime introduced through the Localism Act,
the reduction in resources as a result of cuts,
the appetite among councils for greater risk,
the new breed of public bodies such as
combined authorities and local enterprise
partnerships, the growth of social media….
the list goes on. Throw in reforms that have
the effect of reducing protection for statutory
officers and it is fair to conclude we live in
interesting times.

At Local Government Lawyer, we felt it was
therefore a timely opportunity to carry out
our latest piece of research. Some 111
monitoring officers took part in our survey,
giving their views on a wide range of issues
such as the qualifications, status and rewards
for the role.

In a couple of key areas, help is at hand.
LLG has launched its Monitoring Officer
Handbook as a go-to guide for its members,
with content including the statutory
obligations of the monitoring officer role,
case studies and problem-solving thought
pieces.

The Committee on Standards in Public Life
has meanwhile started a review of local
government ethical standards, with a report
due out later this year. While few people
would want to go back to the flawed pre-
Localism Act 2011 regime, there is clear
demand amongst monitoring officers for a
system with meaningful sanctions. It will be
interesting to see whether the Committee
backs change in this and other areas.

A big thank you must go to LLG and our
sponsors: Weightmans, Kennedy Cater and
11KBW.

Philip Hoult, Editor
philip.hoult@localgovernmentlawyer.co.uk
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"It is the best of roles and the worst of
roles."

Local Government Lawyer's inaugural
survey of monitoring officers comes at an
important juncture. It is now more than
five years since the significant changes
introduced by the Localism Act 2011, such
as the abolition of the Standards Board for
England and the introduction of local
codes of conduct and a criminal offence in
relation to disclosable pecuniary interests.
 And in January 2018, the Committee for
Standards in Public Life announced a
review of local government ethical
standards.

One hundred-and-eleven monitoring
officers took part in the survey and they
were asked a series of questions about
standards and governance, including:
What are the three key challenges they

face? Has the role become riskier? Do you
need to be legally qualified to be the
monitoring officer? How is the standards
regime working in practice? And what
does the future hold?

Up for the challenge?
When the 111 respondents were asked
what the three main challenges facing
monitoring officers were at present, two
issues came to the fore - the insufficient
powers provided by the current standards
regime (57% put this in the first three) and
a lack of resources or time to perform the
role adequately (55%).

"Anecdotal evidence suggests that
repeat or persistent standards complaints
concerning a relatively small number of
members, and the inability to do anything
meaningful, is a significant problem for

many councils and their MOs," wrote one
respondent. Another berated the number
of "futile" standards complaints, which
suggests that the 2011 Act changes
introduced by Eric Pickles have not been
successful everywhere in tackling one of
the key problems the then Communities
Secretary sought to address, namely
vexatious complaints.

A particular problem for some
respondents is standards at the third tier
of local government - one monitoring
officer suggested his number one
challenge was "dealing with delinquent
parish councils". Another revealed it could
be difficult to deal with the aspirations of
parish clerks, when there are no effective
sanctions, and that parishes could "in
effect ignore a monitoring officer's
recommendation which leads to a parish
council becoming dysfunctional". [See the
separate article on page 12 for a fuller
discussion on the standards regime and
what improvements could be made]

A lack of time and/or resources is a
huge issue, indicated one respondent, "as
is the blame culture, alive and kicking at
the top of most councils, and the
councillors' unwillingness to allocate
resources to what they see as a back
office function". Some monitoring officers
pointed to the difficulties of carrying out
the role in an era when advice and experts
are undervalued, and social media
demands instant redress and provides an
outlet for "ill-informed
commentators….attracting the ear of
councillors".

Other challenges highlighted were the
vogue for greater commercialisation and
increased outsourcing creating in turn
greater complexity (36% of respondents
putting this in their top three) and a
change in the attitude of members and
officers to risk (34%). "As councils have
less resources, the ambition to make areas
better still continues, which results in
risker decisions being made at a pace
which involves greater turnaround times,"
suggested one monitoring officer.

The heart of the matter

Philip Hoult looks at the future of the monitoring officer role in the light of Local Government Lawyer’s
exclusive survey.

https://localgovernmentlawyer.co.uk/index.php?option=com_content&view=article&id=33981%3Awatchdog-launches-review-of-local-government-ethical-standards&catid=59%3Agovernance-a-risk-articles&Itemid=27
https://localgovernmentlawyer.co.uk/index.php?option=com_content&view=article&id=33981%3Awatchdog-launches-review-of-local-government-ethical-standards&catid=59%3Agovernance-a-risk-articles&Itemid=27
https://localgovernmentlawyer.co.uk/index.php?option=com_content&view=article&id=33981%3Awatchdog-launches-review-of-local-government-ethical-standards&catid=59%3Agovernance-a-risk-articles&Itemid=27
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 Another identified the need to become
knowledgeable in areas traditionally
outside the role, such as the law and
practice for companies and limited
liability partnerships (LLPs).

Also seen as significant issues were the
status of the role - or lack of it - within the
organisation (25% put this in the top
three), a lack of governance experience in
the legal team as legal roles become more
specialist (24%) and a perception that the
role is obstructive (20%). "I think that the
standards regime is largely discredited for
various reasons," said one respondent,
"and the monitoring officer roles is
tainted by association with this".

At greater risk
Respondents were asked whether the role
had become more risky in recent years.
More than a third (37%) agreed it had
done so "in a significant way", while
another half (48%) suggested it was
moderately riskier than in the past. The
remainder (14%) suggested there had
been no real change, with only two
respondents feeling that things were less
risky than before.

"The decisions [being taken]and the
post-Brexit/social media approach to
policy and politics mean that members
and others are less consistent and
increasing challenges without an effective
standards regime are all the more riskier,"
argued one monitoring officer, who
revealed that they had been threatened
with removal twice in the previous three
months alone by backbenchers.

Add in changes to statutory protection,
some trenchant criticism from Eric Pickles
impacting on how monitoring officers are
perceived, increased risk taking generally
in the sector and greater complexity in
the projects undertaken and there is good
reason to see the role as more exposed.
 Some respondents meanwhile felt that
the quality of decision making at councils
generally has suffered in an era of cost
cutting. This can have an impact on the
monitoring officer's own decisions as well,
with one respondent reporting that "we
all do more with less, so there is less time
to spend on issues and there have to be
more 'gut feel' decisions".

Against this backdrop it is seen as
crucial that the monitoring officer is
actively engaged where there are risky
decisions for the authority to take, and
provides appropriate advice. "Where the
risky decisions go wrong, there may be a
tendency to hold the monitoring officer
over other officers accountable," warned

one respondent. "This makes it more
important that the MO is involved in such
projects from the outset." The pressure is
on, however, not to be seen as a 'blocker',
as overly cautious.

Qualities and qualifications
The attributes and skills a monitoring
officer needs to possess is a key issue -
and it has long been a vexed question as
to whether they should be legally
qualified.

Nearly two thirds of the monitoring
officers surveyed (59%) believed that they
should, and a further one in four (26%)
believed it was preferable. "Since councils
are a creature of statute it is essential that
the MO has advanced knowledge of
governance," claimed one respondent.
"Without a legal qualification the MO will
- possibly unknown to them - be at
greater risk of making mistakes."

Another wrote that "ultimately it is a
legal compliance role and knowledge and
application of the law is a fundamental
aspect of the role. Local government law
is complex and decision making is steeped
in law. Relying on others to provide the
legal advice which informs the MO advice
is less effective and efficient and in overall
terms unsatisfactory." As one monitoring
officer pointed out, there is a requirement
for the chief finance officer to have an
accountancy qualification - "the MO
should have a legal qualification - I don't
understand this anomaly".

"I think that the standards
regime is largely discredited for

various reasons," said one
respondent, "and the

monitoring officer roles is
tainted by association with

this."
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Another respondent said the changing
nature of local government had made the
need for a legal qualification more
pressing. "Historically, I would have said
no," they said. "[But] the current
challenges require a careful balancing of
major legal risks. It requires the MO to
form a legal view on those risks and to
provide personal advice. That isn't
possible if you are not a MO."
[Respondent's emphasis] Without a legal
qualification, the status of the role is likely
to become more vulnerable within the
hierarchy of local authorities, "and
standards of corporate governance are
bound to decline", warned one monitoring
officer.

A significant number (15%) were of the
view that it was not essential, however.
"So long as the individual is politically
astute, understands governance and has
direct access to legal advice," suggested
one respondent, there should not be a
problem. Another argued that it was

certainly not essential for many aspects of
the role - particularly councillor
complaints and interests - provided that
the monitoring officer had access to fast
and sound legal advice. "Also the skill sets
to be a good lawyer and a good
monitoring officer do not always overlap,"
they felt.

Monitoring officers who are not lawyers
suggested, unsurprisingly, that it was not
necessary, but one admitted that they
relied heavily on legal advice and another
could see how a legal qualification could
be beneficial. Being challenged on legal
advice in a formal meeting can present
difficulties, one acknowledged.

A question of status
Whether the monitoring officer is legally
qualified or not, their status within the
organisation is an important
consideration for many of
those who occupy the role.
 As we have seen earlier, a
quarter of respondents
identified this as a key
challenge. Local Government
Lawyer has reported in the
past on concerns that
councils are pushing the
monitoring officer further
down the organisation as
part of the response to
austerity measures; a trend
also picked up in previous
research such as the Legal
Department of the Future
supplement published in
February 2016.

Asked whether the monitoring officer
should be at the same level as the s.151
officer, some 89% of those surveyed
agreed. Both roles are custodians of
corporate governance in a local authority,
pointed out one respondent. Another
argued that "the MO's responsibilities are
on a par with the s.151", saying that if
they are not at the same level of seniority,
"arrangements should be in place for
appropriate reporting lines and
accessibility to the chief executive".

One suggested that if there are three
statutory officers, this should not be
hierarchical: "The chief executive/head of
paid services is already at a higher status,
so the s.151 officer and the MO should be
equal."

Just one in ten respondents (11%) said
the monitoring officer need not be at the
same level as the s.151 officer. "I say not
because I am not - and it doesn't present
difficulties," said one respondent. "I am
still able to have my say and I am not
treated as subordinate to [the s.151
officer], or have my advice ignored - quite
the opposite. However, had the answer
been preferably yes, I would have selected
that because unless the individuals and
organisation culture enable it to work as it
does for me, it could place the MO at a
disadvantage."

Another respondent who argued that it
was not essential for there to be parity,
wondered whether in any event it was
"unrealistic" in many organisations. A
common theme - whether respondents
thought that there should be parity or not
- was the importance of relationships and
for the monitoring officer to have the
respect of fellow senior officers as well as
councillors.

Without a legal qualification,
the status of the role is likely
to become more vulnerable
within the hierarchy of local

authorities, "and standards of
corporate governance are

bound to decline", warned one
monitoring officer.

https://localgovernmentlawyer.co.uk/index.php?option=com_content&view=article&id=26679%3Ahynes-expresses-concern-over-status-of-monitoring-officer-role&catid=59%3Agovernance-a-risk-articles&Itemid=1 
https://localgovernmentlawyer.co.uk/index.php?option=com_content&view=article&id=26679%3Ahynes-expresses-concern-over-status-of-monitoring-officer-role&catid=59%3Agovernance-a-risk-articles&Itemid=1 
http://www.localgovernmentlawyer.co.uk/ldotf/
http://www.localgovernmentlawyer.co.uk/ldotf/
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Two heads better than one?
In contrast to the issue of relative
seniority to the s.151 officer, there was far
less of a consensus over whether the
monitoring officer role should be separate
from the position of head of legal services.
 A few respondents (4%) said there
should always be such a separation, while
a quarter (25%) felt it was preferable.
"The monitoring officer must sometimes
make a judgement call that a lawyer
would not be prepared to do," said one
respondent. "My new role has separated
delivery of transactional advice from
corporate/strategic advice and the MO
role," reported another. "This separation
is very helpful for both the 'client' and
council and creates discussion, oversight
and scrutiny."

For complicated and/or difficult issues,
it could be beneficial to have two heads, it
would appear. Where the roles are
separated, though, a number of
respondents stressed the importance of
the arrangements operating as a
partnership and any conflicts
of interest being actively
managed.

The majority of
respondents (64%) though,
believed it was preferable
that there was no such
separation, and 8%
considered that there should
never be a split of the roles.
"The head of legal services
has an overview of the whole
authority and is best placed
to perform the role of
monitoring officer and to
appoint deputies, if
necessary," wrote one
respondent.

Another suggested that the
organisational culture and

risk attitude were
heavily
dependent on
the monitoring
officer and the
delivery of legal
services, arguing
that "to ensure
consistency of
approach, the
MO must set the
tone for legal and
lead from the
front." Similarly,
one monitoring
officer argued
that legal services

“are the 'eyes and ears' of the MO".
A separation of the two roles can lead

to confusion over their respective
responsibilities and lead to differing legal
opinions, while there can be pressure
from politicians for the head of legal
services "to take a stance contrary to the
view of the MO", commented another
respondent.
Then there are the practicalities - is it
really feasible in an era of diminishing
resources for district and smaller borough
councils in particular to separate the
roles?

"Most district councils are too small to
achieve a separation and this is a luxury
that most cannot afford," pointed out one
monitoring officer. Another added that
they "[could] see the purist argument for
separation but who could afford to have
an MO hanging around waiting for
business? It may be more sensible to have
a call down arrangement with an external
firm."

In or out
Respondents were asked whether the
monitoring officer should, in principle,
always be an employee of the council or
could (or should) the role be outsourced
to a third party.

A sizeable majority of those surveyed
(64%) felt that the role should always be
filled by an employee. "You need to be
present - and accessible to all staff - in
order to use the eyes and ears of others
and understand the culture, the issues and
how both officers and members operate
in the local authority," argued one
respondent. "All local authorities are
different - I am not sure how you can
really be immersed in and therefore have
access to all you need to know if not in-
house."

Being close to the decision-making
process is seen as vital. "It is difficult to
see how a non-employee can be at the

The majority of respondents
(64%) though believed it was
preferable that there was no

such separation, and 8%
considered that there should
never be a split of the roles.

"The head of legal services has
an overview of the whole

authority and is best placed to
perform the role of monitoring

officer and to appoint
deputies, if necessary," wrote

one respondent.
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heart of the council's decision-making,
which is an essential element of the MO's
role," said one. Another expressed a
similar view: "One key requirement is to
be involved in senior management
decision making - I can't see how this can
be done without being an employee."

But a quarter of respondents (26%) did
not consider it is particularly important for
the monitoring officer to be an employee
of the council, while one in ten (10%) said
that not being an employee it could be an
advantage. Among the benefits would be
the provision of a fresh pair of eyes. The
monitoring officer might also less
concerned about the potential for conflict
in situations where they have to give
unwelcome advice or they are working in
very political environments, and where the
personal employment risks are obvious.
"Being an MO is not a career enhancing
role at times when you have to speak truth
unto power," pointed out one respondent.

One respondent with experience of
working for a council through an agency
on an interim basis, agreed it was
"important that the MO is embedded
within the organisation and understands
the politics, personalities, nuances etc.,"
but suggested that employment status was
"not crucial" for this. What is important,
stressed one respondent, is that "there is
sufficient gravitas of the MO, not whether
they are an employee". A practical
knowledge of how local government works
is seen as a prerequisite.

Risk vs reward
Is it all worth it? A majority of monitoring
officers (61%) are of the view that the

rewards of the role still outweigh the risk.
But it must be a concern that such a large
percentage (some 39%) feel that they do
not.

One of the respondents who gave "a
qualified yes" to this question said the role
confers authority, status and power, but
they echoed fears expressed elsewhere in
the survey about the downgrading of the
role to the third or fourth tier of senior
management. "This means less reward for
increasing levels of risk."

Another suggested that the monitoring
officer "plays a key role in making things
happen….provided that [they have] the
appropriate relationships/support from
the chief executive and the s.151 officer".
Another said the monitoring officer
"should not have to take on the world
singlehandedly".

On the plus side is the often varied
and stimulating nature of the work.
One monitoring officer said they liked
"the challenge of solving an impossible
puzzle", although they did add that
"for rational, sane people [it's] not
worth the risk!"

There is a common view, however,
that the financial rewards for acting as
monitoring officer are not
commensurate to the responsibilities.
"The pay is pitiful," said one
respondent. Another wrote: "From
recent rounds of recruitment, salaries
on offer for a monitoring officer or
deputy monitoring officer are reducing
and offer little incentive to make the
move into these roles."

There is plenty of evidence that
when a monitoring officer leaves the
role, their deputy is promoted but
without receiving any significant

additional remuneration.

Future imperfect
So what does the future hold for
monitoring officers? A number of
respondents pointed to there being a
greater emphasis on council decision-
making than dealing with complaints
about conduct.

This is an age of more risk-based
decisions, "particularly around
investments and the need to derive
income and the pressures this brings to be
more commercial". Monitoring officers will
also have to improve their familiarity with
what good governance looks like for the
different models of delivery, whether they
involve private companies, regional bodies
or other structures.

There is a danger, however, of the
monitoring officer "becoming the poster
boy/girl for all of the difficult decisions",
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warned one respondent. Another
respondent feared that monitoring
officers faced "becoming increasingly
unpopular as the relationship between
risk-taking and accountability grows ever
wider".

A number of respondents said they
could see the role being increasingly
combined across multiple authorities but
many were concerned at this prospect. It
might be inevitable but would "not be the
best option", wrote one. "Based on my
experiences I believe that dealing with
code of conduct issues is best dealt with
internally and having a remotely based
MO [using county council legal staff]
would make dealing with conduct issues
less effective," added another.

It seems that the battle to maintain the
status and influence of the post will
meanwhile continue. "The critical aspect

of the role is to continue to have a voice
on the senior management team to add
value to the governance of the
organisation.

The role needs to develop to maintain
that 'voice' by building relationships
within the organisation," recommended
one monitoring officer. This will be against
the backdrop of continued pressure on
resources and the need to do more with
less - one respondent said monitoring
officers needed to request and insist on a
designated budget separate from legal or
other service areas.

Succession planning is set to be another
challenge. Many long-serving monitoring
officers are understood to be coming up
to retirement and there are fears that this
experience will be difficult to replace. A
'Bank of MOs' is proposed by one
respondent as a potential way forward.

In the meantime as one respondent
said: "Every vacancy seems to require an
experienced MO but where are the roles
for people to gain that experience?" The
search should be on for tomorrow's
monitoring officers.

Philip Hoult is Editor of Local Government
Lawyer.

No more lucky DIP

The 100+ monitoring officers who
took part in the survey were asked
whether when investigating
allegations of misconduct by senior
local government officers in England,
the replacement of the designated
independent person with the
independent panel had affected the
monitoring officer’s role. And had it
made the position of the statutory
officers more risky?

These new arrangements were
introduced by Eric Pickles in 2015 to
deal with what he called the
“unnecessary and costly bureaucratic

process” that applied to disciplining
and dismissing senior staff. It was also
part of a bid to crack down on what he
claimed were excessive severance
payments.

A majority of respondents said they
had had no experience of the
replacement regime and so it was
difficult to say for certain how it had
affected the monitoring officer’s role. It
is “too early to tell – we will need some
real cases to prove [this] one way or
another”, said one monitoring officer,
while another felt the new system
“remains a totally unknown quantity”.

One sceptic was not sure it had
changed much “other than the point at

which a negotiated settlement has to
be reached”.

A significant number of respondents
were of the view, however, that the
changes had made the position of
statutory officers more risky. “It
seems to run entirely contrary to
requirements on MO and concepts of
whistleblowing,” wrote one
respondent. There is “definitely
significantly less statutory protection
right now”, added another, while a
third monitoring officer said the
statutory officers were undoubtedly
“more vulnerable to malicious
challenge”. Mind you, suggested one
monitoring officer, “if things are that
bad, it doesn’t matter what protection
is in place”.

One respondent said he had
“fortunately” not had to experience
this process, but added that he
thought that “replacing the DIP with
the IP, who has been appointed for a
different purpose, is another example
of central government not
understanding or valuing local
government”. The drafting of the
regulations meant that there was
“considerable uncertainty about how
they would work in practice”, claimed
another. A more complex and difficult
procedure to apply – the legislation is
“clumsy” and “clunky in use” – will
serve no one, it was also suggested.
See also: A difficult job made harder?,
p22

About the survey

The survey was conducted amongst
subscribers to the Local Government
Lawyer newsletter and members of
Lawyers in Local Government from
October 2017 to November 2017.

Monitoring officers from 111 local
authorities in England and Wales

took part.

http://localgovernmentlawyer.co.uk/index.php?option=com_content&view=article&id=22482%3Aout-with-the-dip-in-with-the-ip&catid=59%3Agovernance-a-risk-articles&Itemid=27 
http://localgovernmentlawyer.co.uk/index.php?option=com_content&view=article&id=22482%3Aout-with-the-dip-in-with-the-ip&catid=59%3Agovernance-a-risk-articles&Itemid=27 
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As part of Local Government
Lawyer’s survey, monitoring officers
were asked for their views on how
the standards regime is functioning.
With the Committee on Standards
in Public Life shortly after launching
its review of ethical standards in
local government, the timing was
ideal.

The bad news is that fewer than
one in ten respondents (8%) felt
able to agree with the statement
that the regime was “working very
well”, while almost half (48%) felt
that it was “generally working well,
albeit with a few problems”. One
monitoring officer suggested that
there were now very few
complaints being received and the
system was “generally more
proportionate to the conduct issues
raised”. Another said that those
complaints that were received were
generally managed at the
assessment stage, although they added
that petty complaints were still an issue.

But this still leaves a significant level of
discontent among many monitoring
officers – a third (32%) suggested it was
“not generally working very well, with
multiple problems”, and 12% considered
the regime to be “practically
dysfunctional”.

“It is toothless, it infantilises and
demeans councillors, it is inappropriate
for dealing with people who, primarily, are
volunteering their time for the public
good,” wrote one respondent. “[Having]
high standards in public office is incredibly
important but I do not believe that the
standards regime does much towards this
and it can be damaging.”

One respondent suggested that there
was more than meets the eye when it
comes to the fact that there have been
fewer complaints under the current
regime. This was not because there had
been fewer breaches, they said, but rather
because members realised the limits in

terms of outcomes “and decide not to
waste their time”.

The lack of sanctions for breaches of
codes of conduct is “continually
problematic”, explained one monitoring
officer, a view echoed by many

respondents. This is “a frustration – and
an astonishment – to complainants,” said
another, adding that “councillors worry
that colleagues who bring the reputation

of all elected officials into disrepute
remain unpunished”. The problems are
seen as particularly acute for principal
councils with responsibilities for parish
and town councils.

The experience in Wales, which kept its
own framework, is markedly different. “It
is working well in Wales, where the
regime has teeth, all investigations for
serious breaches are carried out by the
Public Services Ombudsman for Wales and
can be referred to an independent
tribunal rather than the standards
committee, and possible suspension or
disqualification is still an option,” reported
one respondent. Another Wales-based
monitoring officer said they were working
with “a different, and better, regime to
that in England in my view”, while a third
said the Welsh regime worked well via the
Ombudsman, adding that “having no
overall consistent enforcement in England
must be an issue”. It is not all sweetness
and light though – a fourth monitoring
officer warned that there were some
problems with the Ombudsman not

12

The Committee on Standards in Public Life has launched a review of the Standards Regime instituted
by the Localism Act. Philip Hoult finds that they will have much to consider.

Once more unto the breach

The lack of sanctions for
breaches of codes of conduct is

“continually problematic”,
explained one monitoring

officer, a view echoed by many
respondents. This is “a

frustration – and an
astonishment – to

complainants,” said another.
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applying sufficient resources to code of
conduct issues. They still considered
themselves to be “better off” than their
English counterparts, though.

So what can be done to improve
matters in England? Some respondents
were sceptical that training members
made a significant difference.

“Training a member who has been a
member for years, who comes along and
says the right things and then walks away
intending to carry on in the same way is
not an effective tool,” suggested one.

For many, high on the wish-list instead
would be the re-introduction of an ability
to impose meaningful sanctions,
particularly for repeated bad behaviour.
“Either have a proper system with real
sanctions or remove the requirement to
have arrangements in place to handle
complaints,” suggested one respondent.

Powers of suspension, used judiciously,
could “incentivise people to improve their
behaviour,” wrote one respondent. Public
confidence in the standards regime will be
reduced further if this particular sanction
is not reintroduced, added another, who
said “there is currently no medium range
sanction between criminalisation through
the pecuniary interest regime and the
common law ‘Lashley’ principles”. The

ability to suspend for up to six months
would be useful and appropriate, said
another.

A standard code of code of conduct
across the country for all tiers of local
government would meanwhile provide
consistency, it was argued, and boost
public confidence.

Reform to the regime for “disclosable
pecuniary interests” would be welcome
too. “The DPI regime means that even
failure to declare a minor interest
becomes a criminal matter which can
seem heavy handed and lead to a referral
to the police which may seem over the
top,” reported one respondent.

It will therefore be interesting to see
what the Committee on Standards in
Public Life concludes later this year,
following its review.

The current Secretary of State for
Housing, Communities and Local
Government, Sajid Javid, has already
shown that in some areas – such as local
government reorganisation – he is
prepared to depart from the more rigid
outlook of one of his predecessors, Eric
Pickles, the architect of the current regime
who felt that the ballot box was the main
way to punish councillors’ poor behaviour.
We shall have to wait and see.

Independents day

One important finding from the survey
is that the role of the ‘independent
person’ (IP) – introduced through the
Localism Act 2011 – in the handling of
complaints about elected members has
the support of most respondents.
Almost half (47%) consider these
arrangements to be working very well,
and a further 44% say they are working
well with just a few problems.

“This has been a real positive from
the Act,” reported one respondent.
Another said their authority used the IP
“at all stages and that is really helpful in
supporting the MO and providing
transparency in the process”.

As with any such role, it is often the
qualities of the relevant individual that
matter. “We are fortunate that our IP is
strong,” said one respondent, while
another praised their IPs for being “two
good independents who provide a
useful perspective”. Recruitment can
“often be difficult”, though.

Fewer than 10% say there are
multiple problems with the role or that
it is dysfunctional. “The role serves no
useful purpose,” claimed one
respondent. If there is an issue, it
appears more to be a case that the
independent persons are left to twiddle
their thumbs and it can accordingly be
difficult to keep them engaged.
“Generally, there is not enough for
them to do,” said one respondent,
while another suggested they were
“rarely called upon”.

One respondent said they had mixed
views about the role: “We have very
few complaints of real substance and
the independent person role often
seems like an irrelevance. That said in

one case
having her
present at and
chair the
hearing was
very helpful.”
 Another
reported that
there was “no
real traction

with the process, and I see them twice a
year to discuss the role and issues. They
are never contacted by members going
through the process and generally they
feel they have little to add to the
process. They quite like coming in for
the biscuits in my office!”
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Who would be a monitoring officer? As
outlined in the survey results (see p4-12)
the issues facing monitoring officers are
mounting up while the tools and
resources available to respond are
becoming more limited.

The list of challenges facing monitoring
officers is a long one and includes
commercialisation (in particular the
governance of council-owned companies),
the lack of an effective scrutiny process at
many authorities, a growing appetite for
risk to generate income, out-of-date and
inflexible constitutions and – in many
areas - parish councils getting more
responsibility and budget delegated to
them without the experience or
administrative resource to cope.

With this mind, Local Government
Lawyer convened a roundtable of leading
monitoring officers to share their
experiences of how the role is changing,
the challenges it creates and the best
strategies to cope.

Shape-shifting
The past few years have seen a subtle
change in the role – and purpose – of the
MO, created in part by the introduction of
the General Power of Competence (GPOC)
by the Localism Act 2011.

Initially, the introduction of GPOC
seemed to be a bit of a damp squib. But as
councils have sought new ways of doing
things in response to austerity, its
flexibility has been steadily utilised by
members and senior officers. In turn, the
traditional role of the monitoring officer
has shifted a little from ensuring that the
powers to proceed with an action were in
place to ensuring that the implementation
and governance of that action are lawful.

The role of the MO is shifting from that
of gatekeeper to an enabling role. This
shift, suggested Michael Graham, Head of
Corporate Governance at Spelthorne BC,

has not always been appreciated by those
in the role. “I think that lawyers have to
earn their place there by being people
who contribute. In our previous ecology of

vires and saying no to things because you
couldn't do it, we were very much seen as

the 'no' people – if you wanted a project
killed, you sent it to legal. But now we've
got to be very much more, you know,
making things happen and delivering
things. But a lot of people didn't see it that
fast.”

Performing this role, however has
become more difficult in recent years as
the opportunities for monitoring officers
to keep abreast of what is happening at
their councils has been hampered by the
relegation of the role from the top table
to second or third tier in the corporate
hierarchy.

“To me the most important thing is to
be there at that level of decision making
which is why it worries me when I see MO
posts being relegated in management

Effective governance is under strain from austerity and its by-products of cuts, commercialisation and
new means of delivery. Derek Bedlow hears from those at the front line at the Local Government
Lawyer monitoring officer roundtable at Camden Town Hall.

An impossible job?

“You can avert so many
problems by shaping the

process gently, nudging it in
the right direction at an early
rather than it getting to the

point where somebody's got a
paper ready to go.”
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structures,” said Sharn Matthews,
Executive Director and (non-lawyer)
monitoring officer at East
Northamptonshire Council told the
session. “You can avert so many
problems by shaping the process
gently, nudging it in the right direction
at an early stage rather than it getting
to the point where somebody's got a
paper ready to go.”

Moreover, the slimming down of
senior management teams at most
councils has meant that even where
the monitoring officer has remained at
the top table, this has usually meant a
far wider remit than just legal and
democratic, reducing the amount of
time the individual is able to devote to
MO duties.

As one delegate said: “In order to be
high up enough in the organisation to be
on the management team, you can't just
be a lawyer. You can't just be legal, there
might be other additional services [in your
role] to have that status sometimes and
that reduces the amount of time you've
got to give to the monitoring officer role.
So people have been either pushed
further down the organisation or have had
to take on all manner of other things to
stay at the same level.”

Staying in touch with the decision-
making process is an even greater
challenge in councils with a dominant
ruling party. “I think that having a ‘single
party state’ is a huge challenge to good
governance. It doesn't make it easy, it
makes it, as far as I'm concerned, a lot
more difficult,” said one delegate.

“Being 'single state' doesn't mean it's a
unified party, at all. When you have an
opposition, they've got the guns on the
outside of their jackets, whereas the
opposition in a single party state goes on
in smoke-filled rooms, behind closed

doors. And getting proper decision making
when it's going on elsewhere is so tricky.”

In this environment, the pragmatic
approach generally agreed by delegates is
that while it is unrealistic for most MOs to
demand a place at the top table, direct
access to the chief executive is important
for the role to function effectively.

Moreover, the monitoring officer needs
to enjoy sufficient status if he or she is to
perform the role without fear nor favour.
“It is important that the MO is not
somebody that can be dictated to,” one
delegate said.

http://bit.ly/2JjY8OA


Team effort
It was also noted that ensuring the good
governance of a local authority is more of
a team effort these days - involving the
chief executive, s151 officer, the head of
audit, the head of procurement and the
head of democratic services – than the
sole preserve of the monitoring officer.

“What I've seen work really well is
having regular meetings of the 'Golden
Triangle' of the s151 officer, head of paid
service and MO,” said one delegate. “You
can iron out any issues early on as well as
sharing intelligence with what's going on
in the political parties in that area as well.
In some councils, the head of audit may
attend as well. As we're moving more into
a challenging time of managing different
types of risk I think some of the

committee reports need to be analysed
for potential risks.”

The already wide range of governance
risks to be managed by the monitoring
officer is being joined by issues such anti-

bribery, data protection and anti-money
laundering. Meanwhile the resources
elsewhere in the council to spot and deal
with governance risks are diminishing as
more senior officers have retired or taken
redundancy.

“There aren't the same people in
departments that have the same
governance antennae. It does therefore
tend to come back to the MO,” said one
delegate. “Good governance should be
everybody's issue, not just the MO's.”

The other major change is in the nature
of local authority governance itself. “The
remit of governance has changed,” said
Suki Binjal, Director of Law and
Governance at the London Borough of
Hackney and chair of Lawyers in Local
Government. “It’s not just about
processes, it’s also about behaviours.

Riding a toothless tiger

By common consent, the standards
regime introduced by the Localism Act
2011 lacks any meaningful sanctions
against member misbehaviour. So what
strategies are monitoring officers
deploying to ensure ethical behaviour?

The most popular strategies are to
involve the party leadership – who
unlike the MO can suspend an aberrant
member from the party – or through
publicising details of a councillor’s
behaviour where possible – “reprimands
aren’t very effective, but they often
hate bad publicity,” one delegate said.
Another made a distinction between
complaints made by the public – which
he felt duty bound to investigate – and
those made by other members which he
referred to the party leadership to sort
out.

The role of the Independent Person
was seen as useful by some, but
pointless by others while the
involvement of co-opted members on
standards committees can be very
effective where the individuals are of
sufficient calibre.

Parish councils present a particular
difficulty for those with responsibility
for them. In the austerity era, third tier
councils have taken on greater
responsibility, but member behaviour is
often less “professional” than at larger
authorities, while the resources
available to parish and town clerks to
deal with member issues are limited.
Working with NALC (the National
Association of Local Councils) on issues

was reported to be effective where the
local association was strong and the
council concerned was a member, but
less so elsewhere.

Participants did report that the lack of
real sanctions in the current regime
actually made resolving more trivial
issues easier, but the main problem with
the current regime is dealing with
independent members with few party or
reputational constraints.

“The real problem of the standards
regime is that maverick member who is
not subject to party discipline and has a
“no publicity is bad publicity” attitude
and keeps getting voted back in because
they are the “voice of the people”. That's
a real issue because you can't really do
very much about them,” said Simon
Goacher, head of Local Government at
Weightmans.

In these cases, the signs of an
apparent rethink on member standards
by the government currently under way
cannot come a moment too soon.

“I wouldn't necessarily advocate a
return to the old system – it was
bureaucratic and slow,” Goacher added.
“But if we could get a balance between
a quicker process and having some real
teeth in it as well, that's where we need
to get to.

“Even if you just have powers of
suspension, you are going to need to
have some form of tribunal to appeal to,
so there will be some additional
bureaucracy, but it will be worth it if it
means that some sanctions can be
reintroduced and behaviour can be
shifted in some of the intractable cases -
but I think it should be reserved for
those cases.”
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“The remit of governance has
changed. It’s not just about

processes, it’s also about
behaviours. Acting in the

public interest with integrity,
openness and transparency
has suffered in recent times

and that needs to be built up
again.”
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Acting in the public interest with integrity,
openness and transparency has suffered
in recent times and that needs to be built
up again.”

Where once, the monitoring officer role
was indivisible from that of head of legal,
there is a growing distinction between the
functions. It was even suggested that in
some cases, the head of Democratic

Services might even be a better candidate
for the MO’s job.

One effect of the changes to the role
identified at the roundtable is that the
skills and knowledge required to perform
the role are no longer necessarily the
preserve of lawyers. As the survey found,
there is a surprising amount of
ambivalence amongst monitoring officers
about whether the monitoring officer
needs to be legally-qualified, with less
than 60% of respondents saying that it
was essential.

This division of opinion was, by and
large, reflected at the roundtable. Being
able to identify risk, it was generally

agreed, is as much as about enhanced
political awareness as knowing, or having
access to knowledge of, the law.

“I think you can cause more problems
being a picky lawyer as a monitoring
officer than you'll ever cause having a
non-lawyer as a monitoring officer who
knows when to seek advice and knows
where the risk areas are,” said Paul Evans,
Head of the South London Legal
Partnership (SLLP).

This view was not universally shared,
however. “The monitoring officer is the
council equivalent of the general counsel
[in the commercial sector],” said Michael
Graham. “It's not the council equivalent of
the company secretary. And in good
companies you might have both of those
and in small ones they may be one and
the same because they've emerged as
from being a good GC to being a good
company secretary.

“Yes democratic services can get close
to the politicians,  they can get business
through, they can take soundings, they

know where the problems are, you can
work very closely with them, but if there is
a problem coming down the line,
somebody has got to get to grips with and
take personal accountability for it, then I
think that's got to be the monitoring
officer, and I think they've got to be legally
qualified.”

Defensive measures
For all that good governance is
increasingly a team effort, when it comes
to individual decisions, the buck will
ultimately stop with the MO, as many
have found to their cost.

When push comes to shove, being able
to cope with conflict situations is often
based on the groundwork the monitoring
has put in before the event rather than
waving the big stick of a section 5 report.
 “The first thing you've got to have is
political sensitivity - they need to trust you
but then you have to have bottle to say if
something’s not right as well,” Kathy
Nicholson, Head of Law and Monitoring
Officer at the London Borough of
Lewisham told delegates. “The trust part is
so important that if they trust you, then
they know if you're saying no, you
wouldn't be doing it if you didn't have to
and that you've done all you can trying to
find the solution. You have to be the
goalkeeper as well as the centre forward,
sometimes.”

In more intractable situations, however,
holding out against intransigent members
(or senior officers) can be a very
uncomfortable experience and many
delegates knew of colleagues who had lost
their jobs or suffered extreme stress as a
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The already wide range of
governance risks to be

managed by the monitoring
officer is being joined by issues

such anti-bribery, data
protection and anti-money

laundering.
Meanwhile the resources

elsewhere in the council to
spot and deal with governance
risks are diminishing as more
senior officers have retired or

taken redundancy.
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consequence of standing up to unlawful or
unethical behaviour.

The demise of the Audit Commission
has also removed another check on
member behaviour from the armoury,
leaving the monitoring officer as the last
bastion against misdeeds.

The precarious situation for MOs in
these situations is not helped by the
recent changes to the DIP regime (see
article p22) making the dismissal of
statutory officers a less onerous, public
and expensive task for a local authority.

“Increasingly, the job is becoming a bit
more like a football manager,” one
delegate said: “You do find that with the
change of administration or some internal
politics, there will be a restructure and
you'll disappear. Increasingly, you are
vulnerable sometimes in that ‘speaking
truth unto power' role knowing that if it's
a pet project, you are putting your job on
the line, but that's what the job is about.”

Because you’re worth it?
Given the pressures of the role, do the
rewards – monetary of otherwise – justify
the risks? Of the current crop of
monitoring officers, most grudgingly
accepted that they did. But whether the
next generation see it the same way is
another issue altogether.

“I think that is one of the biggest
challenges facing legal teams is succession
planning. In reality, maybe 10% of the
legal team actually want to be involved in
governance issues,” the SLLP’s Paul Evans
said. “Their role is a childcare lawyer, or
whatever.”

An urgent task of today’s monitoring
officers, therefore, is to spend more time

on succession planning and, in particular,
addressing the skills gap in many legal
team created by the demise of the
committee system in most councils. The
consequent reduction of the opportunity
for less experienced lawyers to observe
and participate in the decision-making
process at first hand has reduced the
knowledge of and appetite for the role
amongst younger staff.

Moreover, the growth of shared legal
services has also diminished the pipeline
of junior governance lawyers ready to take
on the senior role in future.

“We also have a more structural issue
emerging,” Paul Evans told the session.
“Where there used to five MOs and
deputies for each council [at the South
London Legal Partnership], now there's
one service with two people in the role. So
in addition to the cabinet system and the
other issues we talked about, to be able to
guarantee in the next 5-10 years that we
can turn out our successors is a huge
challenge.”

Derek Bedlow is the Publisher of  Local
Government Lawyer.

An urgent task of today’s
monitoring officers is to spend

more time on succession
planning and, in particular,
addressing the skills gap in

many legal teams created by
the demise of the committee

system in most councils.
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Local Government Lawyer’s monitoring
officer survey and subsequent round table
discussions, revealed fascinating insights
into issues facing monitoring officers.

It was clear from comments to the
survey that most see the role as one of
broader corporate governance, which
does not always sit easily with the
requirement to handle standards
complaints.

The current standards regime, and lack
of sanctions, is seen as unhelpful. In fact,
“insufficient powers provided by the
current standards regime” was the biggest
single challenge revealed by the survey,
with 57% of respondents citing it in their
top three challenges, and 29% giving it as
first choice response.

In response to the question “how well is
the Standards Regime working in your
experience?” 32% responded that “it is
not generally working very well, with
multiple problems”, and a further 12%
responded that it was “practically
dysfunctional”.

The responses indicate that monitoring
officers consider this to be a significant
problem, with the Standards Regime
causing considerable challenges, and from
the comments and the discussion at the
round table, it was clear these issues are
particularly challenging for monitoring
officers responsible for large numbers of
parish councils.

A monitoring officer faced with a
potentially overwhelming number of
complaints to be investigated and
resolved, needs to find a solution to
ensure that they do not consume so much
time that there is no time to deal with the
broader elements of the role.

One suggestion was to appoint a
number of deputy monitoring officers to
deal primarily with standards complaints.
Another was to reduce the number of
complaints by having a clear council policy
that complaints by members about each
other, should be dealt with by their group,
not the monitoring officer.

Whatever solution is found, the
difficulties and obvious challenge
presented by the current Standards
regime must not be allowed to consume
all the monitoring officer’s time, because
this is not the only challenge.

The second highest scoring challenge
was “lack of resources/time to perform
the role adequately”, with 55% of
respondents citing that in their top three,
and 26% citing it as their biggest
challenge.

Although only the second highest
response behind issues with the Standards
Regime, seen as a whole with other
responses, this suggests an overall
challenge of carrying out that broader,
overall governance role. Other responses
cited as challenges, relevant in this
context, are:

“Commercialisation and outsourcing
creating greater complexity” 36% (16%
first choice)
● “Change in attitude of members and

officers to risk” 34% (7% first choice)
● “Status in corporate hierarchy/ status of

the role within the organisation” 25%
(7% first choice)

● “Lack of governance experience in legal
teams as legal roles become more
specialist” 24% (4% first choice)

This combination of responses and
comments paints a picture of monitoring
officers faced with the challenges
presented by councils having to take a
different approach to deal with issues
caused by reduced funding, including
commercialisation and outsourcing.

Monitoring officers are having to tackle
these challenges with less automatic
status than might come with a more

The power of the network

Tim Morel looks at the importance of building connections between monitoring officers to ensure that
they are supported when push comes to shove.
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senior role in the hierarchy, and less
support as governance experience reduces
with increasing legal specialism.

This will not be an accurate depiction of
all councils, and some monitoring officers
still have ready access to decision makers,
whether part of the senior leadership
team or not but it is clearly a depiction
that will be familiar to a fairly significant
number, judging by the responses to the
survey.

For monitoring officers who find
themselves in that position, it is not a
comfortable place to be, and some of the
comments received in response to the
question: “How do you see the Monitoring
Officer role developing in the future?”
Include:
● “… it will degenerate rather than

develop unless the role gains
recognition it deserves”

● “… less and less able to know what is
happening”

● “… if present trends are maintained,
day-to-day life as a functioning
monitoring officer will get more difficult
as they are pulled in different directions
and local authorities struggle to cope
with financial cuts”

In response to the question “Has the
role become riskier in recent years?” 37%
of respondents to the survey said that it
had become “significantly so”, and a
further 48% considered that it had
become “moderately so”, an
overwhelming majority, with 14%
reporting “no real change” and only 1%
each reporting “moderately less risky” and
“significantly less risky”.

This suggests that, in some councils,
there is a very real risk to good corporate
governance, unless monitoring officers are
given the support and authority that they
need to perform the role effectively.

The picture is not completely gloomy,
and it can be seen from some of the
comments that where arrangements work
well, the monitoring officer is an integral
part of good governance. Common
themes creating a stronger position for
the monitoring officer were:
● A voice on senior management teams to

add value to the governance of the
organisation;

● Strong relationship between the
statutory officers (Head of Paid Service,
monitoring officer and s151 officer);

● Governance being at least as important
as the letter of the law;

● Emphasis on being able to advise on
powers relating to, and governance of,

commercial models of delivering service
and raising revenue

As councils tackle an increasingly
difficult landscape, good governance is
crucial. Monitoring officers must be
sufficiently skilled to understand the
decisions that the council wishes to take,
and capable of guiding the council through
an appropriate decision making process. If
a monitoring officer is not in a position to
be heard and understood, the potential
risks to the council are unacceptably high.

Given the wide range of challenges
revealed by the survey, how can a

monitoring officer meet the expectations
of the role? There is no magic formula
that will solve all the challenges, but there
are some practical ways to meet at least
some of the challenges:

Wise use of resources
With limited resources, money must be
spent wisely. A spend review will always
identify efficiency opportunities, which
might include:
● Changing the mix of the team, carrying

out work at the most appropriate level,
enabling senior practitioners to provide
legal advice rather than spend too much
time on management;

● Developing a business case to invest in
technologies that will pay for
themselves by the savings they make
(modern case management systems,
electronic bundling, better IT for flexible
working);

● Ensuring optimum value for money
from external lawyers, through
developing or using existing
frameworks, or competitive tendering
for legal provision.

Maintaining access to the best advice
If work becomes more challenging as
councils take more risks, and behave more
commercially, monitoring officers must
have access to quick, reliable advice, at a
good price. This may be available
internally, and monitoring officers should

ensure that they and their teams keep
abreast of developments in the law and
more strategic issues. Most suppliers offer
free training resources, and it is a mistake
not to take advantage of these, however
stretched for time. Maintaining the
knowledge to advise on high risk projects,
or understand when external support may
be beneficial, could save time and costs in
the long term.

When external advice is required, it
should be obtained from reliable
suppliers, at a good price. Frameworks can
be helpful, but must be used sensibly, and
the selection process should ensure that
the right person is instructed. This
requires research into which firm has
acted in similar projects, and who is best
placed to advise; it may not always be the
cheapest supplier, but could be more cost
effective overall, particularly if capped or
fixed fees for the advice can be
negotiated.

Building a network
Some of the comments in the survey
include “relationships are key”, and “MOs
need to support each other. Many no
longer attend LLG meetings and network,
which I think is a great shame”.

Some respondents seemed to have
better support than others, within their
councils, and it is sensible to develop this
as much as possible. But there are also
benefits from a personal support network
outside the council. With only one
monitoring officer in each council, the role
can be a lonely one.

However stretched for time a
monitoring officer is, the role is easier if
he or she can sometimes turn for support
to others outside the council, who will
understand and offer words of wisdom.
This may be colleagues in other
authorities, or contacts within private
practice. Opportunities for networking
vary, but monitoring officers would be
well advised to develop networks, so that
support is available to them when needed.

This article only touches on the
challenges raised, and potential ways in
which monitoring officers could start to
meet the challenges. What is clear is that
challenges will continue, and monitoring
officers will find ways to meet them, as
they have always done. In the words of
one respondent to the survey: “Look
outward and forward…and don’t wish for
‘the good old days’”.

Tim Morel is director of Kennedy Cater
Legal.

The survey suggests that, in
some councils, there is a very

real risk to good corporate
governance, unless monitoring
officers are given the support
and authority that they need

to perform the role effectively.
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Governance is a word which can mean
different things to different people. For
some the very mention of the word is time
to turn off and go and do something less
boring. But for the local authority
monitoring officer it is one of, if not the,
key elements of the job.

But governance is not just the domain
of the monitoring officer, it is everyone’s
responsibility. Any organisation can only
have good governance if it is embedded in
the very essence of the organisation. If a
culture goes bad, the best monitoring
officer in the world will not be able to turn
it around on their own.

A local authority’s governance
arrangements are often only truly
scrutinised when it is under pressure.  This
is no different from the private sector;
from the south sea bubble to the banking
crisis, from rotten boroughs to
interventions in failing authorities, there
are countless examples of failures in
governance. These things happened long
before we began to add “gate” after every
conceivable “scandal”. Whatever the issue
it will usually lead to much wringing of
hands and promises that lessons will be
learned and this will never happen again;
and so it is… until the next time.

A crucial factor in the success (or
otherwise) of the governance
arrangements of local authorities is the
trinity of statutory officers; the head of
paid service, the chief finance (or section
151) officer and the monitoring officer. If
these officers work well together then
things are likely to stay on track, if there is
any weakness in the chain then things will
invariably go wrong sooner or maybe
later.

These senior officers are charged with
the responsibility for stepping in if things
are going awry. It can often be a lonely
and challenging role. The pressures faced

Simon Goacher looks at the effect of changes to the Designated Independent Person (DIP) rules on the
ability of monitoring officers to fulfil their role of ‘speaking truth unto power’.

A difficult job made harder?
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by these officers now are greater than
ever. Local authorities make difficult,
contentious, decisions on a daily basis,
balancing the need to make cuts with the
high expectations of the public and
politicians of what levels of service could
and should be achieved with less money.
 The scrutiny is greater than ever before
and often immediate.  Social media has
enabled decisions to be criticised as they
are made and the “debate” can be
emotional, personal and ill informed.

The statutory roles were created in the
1980s when the then Conservative
government recognised the need for
proper checks and balances in the
framework of local authority governance
and that sometimes officers needed to
step in.

At that time it was also recognised that
these roles were going to be difficult and
likely to face political pressure. As a result,
they were given enhanced employment
rights, the main one being that no
disciplinary action could be taken against
them unless it was recommended by a
Designated Independent Person (DIP).

The Coalition government and in
particular the then Secretary of State, Eric
Pickles, did not like this system because he
felt that it led to attempts by local
authorities to remove chief executives
who were not doing their jobs properly
being too expensive and protracted. And
so, as one of his last acts, Mr Pickles
removed the DIP protections.

Initially the government did not want
any protection at all for these officers, but
there was too much objection to this. The
regulations which were eventually
introduced, not long before the general
election in 2015, were totally different
from the proposals which had previously
been consulted upon.

Now, there is no DIP requirement but
any dismissal of any of head of paid
service, 151 officer or monitoring officer
has to be approved by full council. Before
there can be any dismissal, the proposal
must be considered by a panel of
independent persons.

The proposals came out of the blue and
left authorities (at the time busily trying to
manage elections) scratching their heads
to work out how to put in place the
required procedures for the first ordinary
council meeting after May 2015. The
independent people who now had to be
consulted were particularly bemused as it
was never in their job description when
they applied and was nothing at all to do
with the role they thought they were

supposed to be
carrying out,
assuming that was
understood.  The
independent
person’s original
role was also an ill-
planned
afterthought to the
Localism Act
standards provision.

There was also
the matter of the
contracts which
these officers have
with their councils.
The JNC model
disciplinary
procedures for chief
executives stated
that a DIP process
would be followed. The system took some
time to catch up. A revised handbook was
issued in October 2016 which contains a
model process remarkably similar to the
old one. There is no DIP but there is a
requirement for an independent
investigator. This only contractually
applies to chief executives/heads of paid
service but it is likely that a similar process
will be applied for the other statutory
officers.

Another significant difference between
the new regime and the old DIP process is
that any disciplinary action used to require
DIP approval (save for a relatively short
period of suspension).  However, the new
“protection” applies only to dismissal.
This means pressure could be applied to a
monitoring officer through “low level”

disciplinary action with no independent
scrutiny.

The protection also does not apply to
re-designation of the statutory role.  It
could be argued that such action could
amount to constructive dismissal but this
undoubtedly leaves monitoring officers
more exposed to being eased aside if they
are considered to be asking too many
difficult questions.  And once they have
been eased aside they have no additional
protection beyond usual employment law.

So where does all that leave us?
Anecdotally, statutory officers feel less
secure. The local government press has
featured a number of high-profile
suspensions and departures of chief
executives in particular but also other
statutory officers. It feels like the
governance framework has been
weakened but is this any more than a
feeling?

Monitoring officers must still do the
right thing. If they need to highlight
governance failures or unlawful action
they must act, but there is less confidence
that they will be supported if they do. And
there is a greater fear that standing up to
unwarranted and unfair political pressure
is likely to lead to termination of
employment. The contractual protection
provided in the JNC terms goes some way
to redressing the balance, but the
undermining of these positions has
undoubtedly weakened the fabric of
governance in local authorities in England
and made the already difficult job of the
monitoring officer even harder.

Simon Goacher is Head of Local
Government at Weightmans LLP.

A significant difference
between the new regime and
the old DIP process is that any

disciplinary action used to
require DIP approval (save for

a relatively short period of
suspension).  However, the

new “protection” applies only
to dismissal.  This means

pressure could be applied to a
monitoring officer through

“low level” disciplinary action
with no independent scrutiny.



http://bit.ly/2q6jmY1

