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Summary 

On 25 February 2021, the Government made the Restriction of Public Sector Exit Payments (Revocation) 
Regulations 2021. These Regulations will revoke the Restriction of Public Sector Exit Payments 
Regulations 2020 on 19 March 2021. In the interim, a Treasury Direction has been made to disapply the 
exit payment cap. This follows a review by the Treasury which concluded that the exit payment cap had 
led to “unintended consequences”. 
 
Treasury guidance says any employee who had an exit payment capped between 4 November 2020 and 
12 February 2021 should contact their employer and ask for the balance of the full payment that they 
would have been entitled to had the cap not been in place. The 2021 Regulations will require relevant 
authorities to make these payments, plus interest. 
 
This paper gives an overview of what the Regulations provided while in force. The judicial review of the 
Regulations, as well as their disapplication and revocation, are covered at the end of the paper. 

 

Background 

In 2016, the Small Business, Enterprise and Employment Act 2015 was amended to give 
the Treasury the power to make regulations to prohibit prescribed public sector bodies 
from making exit payments in excess of a £95,000 cap. The Government said that the 
measure was designed to prevent large exit payments to “public sector fat cats”, although 
bodies representing public sector workers expressed concerns that it could hurt lower-paid 
staff, especially those with long service. 

Restriction of Public Sector Exit Payment Regulations 

Following a consultation in 2019 the Government laid the draft Restriction of Public Sector 
Exit Payment Regulations 2020 before Parliament in July 2020. The Regulations were 
approved by both Houses of Parliament in September and were made (signed into law) on 
14 October. They came into force on 4 November 2020. 

The Regulations prevented relevant authorities from making exit payments in excess of the 
£95,000 cap. “Relevant authorities” were defined as public sector bodies listed in the 
legislation. It captured the majority of the public sector. “Exit payments” were payments 
made to employees on termination of employment or office holders who leave office. 

Under the Regulations various payments counted towards the exit payment cap. These 
included redundancy payments, severance payments, settlement agreements and ‘pension 
strain’ payments (i.e. additional employer pension contribution to enable an individual to 
take early retirement on an unreduced pension). It was the total of all exit payments that 
could not exceed £95,000. 

There were a number of payments that did not count towards the exit payment cap. 
These included payments for death in service, payments for accidents or injuries, certain 
payments relating to firemen and judicial pension schemes and payments pursuant to a 
court order. 

Crucially, while the regulations prohibited the relevant authority from making the 
payment, they did not alter the employee’s entitlement to those payments. Some 
stakeholders, like the Employment Lawyers Association, suggested that this could lead to 
legal disputes. 

https://www.legislation.gov.uk/uksi/2021/197/contents/made
https://www.legislation.gov.uk/uksi/2021/197/contents/made
https://www.legislation.gov.uk/uksi/2020/1122/contents/made
https://www.legislation.gov.uk/uksi/2020/1122/contents/made
https://www.gov.uk/government/publications/guidance-on-public-sector-exit-payments/mandatory-hm-treasury-directions
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/961147/Guidance_to_Public_Sector_Exit_Payments.pdf


4 Public Sector Exit Payment Cap 

A number of stakeholders, particularly local government employers and staff 
representatives, had expressed concern about the inclusion of ‘pension strain’ payments in 
the cap and how this would affect long-serving lower earning employees.  

Concern had also been expressed that payments under settlement agreements – contracts 
that end a legal dispute – count as exit payments. Stakeholders and a number of MPs and 
peers suggested that this could encourage parties to litigate rather than settle. 

Under the 2015 Act, Ministers have the power to relax the cap in certain cases. The 
Regulations also gave this power to local authorities, provided they acted in accordance 
with Treasury Directions or otherwise with the consent of the Treasury. 

The Government published the Directions and guidance shortly before the Regulations 
came into force. ‘Mandatory cases’ where the cap must be waived included payments 
under settlement agreements in discrimination, whistleblowing and health and safety 
cases. ‘Discretionary cases’ in which the cap can be waived include cases where the cap 
could cause undue hardship or inhibit workplace reforms. 

In mandatory cases the authority had to seek approval from their sponsoring department. 
In discretionary cases they had to seek approval from both their sponsoring department 
and the Treasury. 

Revoking the Regulations 

A large number of public sector trade unions and organisations made applications for 
judicial review of the Regulations. There were a number of claims, including that a proper 
procedure was not followed when introducing the Regulations, that the Regulations 
interfered with legitimate expectations and that the Regulations exceeded the powers 
provided in the 2015 Act. 

On 12 February 2021, the Treasury announced that it had reviewed the Regulations and 
concluded that there had been “unintended consequences”. As a result, it said the 
Regulations would be revoked. In the interim, a Treasury Direction has disapplied the exit 
payment cap. Treasury guidance says employees who had their exit payments capped 
should ask their former employers for the balance of what they would have received. 

On 25 February 2021, the Government made the Restriction of Public Sector Exit Payment 
(Revocation) Regulations 2021 which will revoke the 2020 Regulations on 19 March 2021. 
The 2021 Regulations will also require relevant authorities to make a payment to former 
employees who were impacted by the cap to cover the balance for the exit payment they 
would otherwise have been entitled to. 
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1. Background 

1.1 Public sector pay 
The pay for many public sector workers is set in line with the 
recommendations of Pay Review Bodies, covering pay for the armed 
forces; NHS; the Prison Service; teachers; senior public sector workers; 
the police; and the National Crime Agency. The Pay Review Bodies are 
issued with remits from the Government and report annually. The remits 
restate current Government pay policy, and it is within these constraints 
that the Pay Review Bodies issue their recommendations. 

Average pay is higher in the public sector than in the private sector: at 
April 2019, median weekly earnings for full-time employees were £632 
in the public sector compared to £570 in the private sector.1 However, 
public sector workers tend to be older and more highly-educated than 
for the private sector as a whole, so after controlling for differences in 
workers’ characteristics, the gap in pay is much smaller.2 

The chart below shows the trend in median pay in both sectors since 
1997, adjusted for inflation.  

 
Source: ONS, Annual Survey of Hours and Earnings, 2019 

Changes between years may arise from changes to the composition of 
the public and private sector workforces, discussed further in Library 
paper Public sector employment by parliamentary constituency. 

1.2 Introducing an exit payment cap 
Sections 153A-153C of the Small Business, Enterprise and Employment 
Act 2015 give the Treasury the power to make regulations to restrict 
exit payments to employees of prescribed public sector authorities, or 
holders of prescribed offices, to a value of £95,000. The provisions were 
inserted by the Enterprise Act 2016 following a public consultation. 

 
1  ONS, Annual Survey of Hours and Earnings, 2019 
2  See Public Sector Pay, Commons Library Briefing Paper CBP-8037, 2 December 2020 
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https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/earningsandworkinghours/datasets/ashe1997to2015selectedestimates
https://commonslibrary.parliament.uk/research-briefings/sn05635/
https://www.legislation.gov.uk/ukpga/2015/26/part/11/crossheading/public-sector-exit-payments
https://www.legislation.gov.uk/ukpga/2016/12/contents
https://www.gov.uk/government/consultations/consultation-on-a-public-sector-exit-payment-cap
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/earningsandworkinghours/datasets/ashe1997to2015selectedestimates
https://commonslibrary.parliament.uk/research-briefings/cbp-8037/
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During the debate on Second Reading in the House of Commons, Sajid 
Javid, then Business Secretary, said that the purpose of the provisions 
were to prevent large exit payments being made to “fat cats” in the 
public sector: 

Finally, the Bill will bring the public sector into line with private 
sector best practice on exit payments. Too many public sector fat 
cats are handed six figure pay-offs when they leave a job, which 
are often little more than a reward for failure. That is an insult to 
the hard-working taxpayers and business owners who finance 
them. The Enterprise Bill will end that practice.3 

However, significant concern was expressed at the time that the cap 
would also impact lower-paid, long-serving public sector workers, 
particularly in the context of the ‘pension strain’ (see further below).4 

The Government published draft regulations alongside what was then 
the Enterprise Bill. However, these regulations were never made. 

Sections 153A-153C were brought into force in February 2017. 

In April 2019, the Government launched another consultation on 
implementing the public sector exit payment cap. It published another 
set of draft regulations, a schedule of public sector bodies covered and 
accompanying guidance. 

The Government published a response to the consultation in July 2020 
and laid draft regulations before Parliament. 

The Explanatory Memorandum accompanying the Regulations said the 
Government expected the policy to lead to significant savings: 

According to the annually published Whole of Government 
Accounts, exit packages over £100,000 amounted to £200 million 
in the 2017-18 financial year. The total of all exit packages in the 
same financial year was £900 million. Compulsory redundancies 
and other agreed departures such as voluntary redundancies are 
included within this total. This is the most recent data available. 
Whilst it is difficult to predict future workforce and redundancy 
trends, we expect the exit payment cap given effect by these 
Regulations to significantly reduce that amount. Any savings 
would fall to and remain with employers.5 

The regulations apply to all bodies where employment and 
remuneration practices are the responsibility of the UK government. In 
relation to devolved bodies and workforces, decisions are for the 
relevant devolved government.6 

 

 
3  HC Deb 2 February 2016 vol. 605 c817 
4  See Enterprise Bill [HL] 2015-16, Commons Library Briefing Paper CBP-7485, 26 

January 2016 
5  Explanatory Memorandum to the Restriction of Public Sector Exit Payment 

Regulations 2020, para. 7.2 
6  Ibid para 3.2. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/505881/Indicative_Exit_Payment_Regulations__for_publication__UPDATED_03.03.16.pdf
https://www.legislation.gov.uk/uksi/2017/70/contents/made
https://www.gov.uk/government/consultations/restricting-exit-payments-in-the-public-sector
https://www.gov.uk/government/consultations/restricting-exit-payments-in-the-public-sector
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/791417/draft_SI_the_restriction_of_public_sector_exit_payments_regulations_2019.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/791420/95k_cap_schedule_draft.pdf
https://www.gov.uk/government/consultations/restricting-exit-payments-in-the-public-sector/annex-c-restriction-of-public-sector-exit-payments-guidance-on-the-2019-regulations
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/902087/Public_sector_exit_payments_Consultation_response.pdf
https://hansard.parliament.uk/commons/2016-02-02/debates/16020263000002/EnterpriseBill(Lords)
https://commonslibrary.parliament.uk/research-briefings/cbp-7485/
https://www.legislation.gov.uk/uksi/2020/1122/pdfs/uksiem_20201122_en.pdf
https://www.legislation.gov.uk/uksi/2020/1122/pdfs/uksiem_20201122_en.pdf
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2. Restriction of Public Sector Exit 
Payment Regulations 2020 

On 25 February 2021, the Government made the Restriction of Public Sector Exit Payments (Revocation) 
Regulations 2021. These Regulations will revoke the Restriction of Public Sector Exit Payments 
Regulations 2020 on 19 March 2021. In the interim, a Treasury Direction has been made to disapply the 
exit payment cap.  
This section contains an overview of what the Regulations provided. Section 3 (below) discusses the 
judicial reviews and revocation of the Regulations. 

 

The Restriction of Public Sector Exit Payment Regulations 2020 were laid 
in draft before Parliament on 21 July 2020. The Regulations were 
subject to the draft affirmative procedure, meaning they had to be 
approved by Parliament before they could be signed into law. 

The Regulations were debated in the Delegated Legislation Committee 
and in a Chamber debate in the House of Lords.7 

Motions approving the Regulations were passed by the House of Lords 
on 23 September and by the House of Commons on 30 September. 

The Regulations came into force on 4 November 2020. 

The speed at which the Regulations progressed through Parliament was 
a key area of concern for a number of stakeholders. In particular, 
stakeholders noted that there is a separate ongoing consultation on 
local government exit payments.8 

The Government did not publish an equality impact assessment 
alongside the draft Regulations. In the debate in the House of Lords, 
Treasury Minister Lord Agnew said the Government sought views on 
impact in the 2019 consultation: 

Similarly, the noble Lord suggested that no equality impact 
assessment was undertaken. However, the Government did 
conduct and publish an assessment of the primary legislation. The 
previous impact assessment was linked to the 2019 consultation 
document. In addition, the 2019 consultation asked for comments 
and information related to impacts; an updated impact 
assessment has since been conducted based on the final 
regulations laid before Parliament and will be published in due 
course. We outlined this in the published consultation response.9 

An equality impact assessment was published on 29 October, after the 
Regulations were passed but before they came into force. 

The Government also published guidance on the Regulations. 

 
7  HC DL Committee 21 September 2020 c1 and HL Deb 23 September 2020 c1896 
8  Local Government Association, Briefing: Restriction of Public Sector Exit Payment 

Regulations 2020, September 2020 
9  HL Deb 23 September 2020 c1908 

https://www.legislation.gov.uk/uksi/2021/197/contents/made
https://www.legislation.gov.uk/uksi/2021/197/contents/made
https://www.legislation.gov.uk/uksi/2020/1122/contents/made
https://www.legislation.gov.uk/uksi/2020/1122/contents/made
https://www.gov.uk/government/publications/guidance-on-public-sector-exit-payments/mandatory-hm-treasury-directions
https://www.legislation.gov.uk/uksi/2020/1122/contents/made
https://www.gov.uk/government/consultations/reforming-local-government-exit-pay
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/929735/Restriction_of_Public_Sector_Exit_Payments_Equalities_Impact_Assessment.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/930246/Restriction_of_Public_Sector_Exit_Payments_Guidance_Document.pdf
https://hansard.parliament.uk/commons/2020-09-21/debates/fd89061e-09e6-4f48-a01a-0990772718d3/DraftRestrictionOfPublicSectorExitPaymentsRegulations2020
https://hansard.parliament.uk/lords/2020-09-23/debates/7422CB90-4058-4B73-AF92-4037E3555E1D/RestrictionOfPublicSectorExitPaymentsRegulations2020
https://www.local.gov.uk/sites/default/files/documents/LGA%20brief%20-%20Restriction%20of%20Public%20Sector%20Exit%20Payments%20Regulations%202020.pdf
https://www.local.gov.uk/sites/default/files/documents/LGA%20brief%20-%20Restriction%20of%20Public%20Sector%20Exit%20Payments%20Regulations%202020.pdf
https://hansard.parliament.uk/lords/2020-09-23/debates/7422CB90-4058-4B73-AF92-4037E3555E1D/RestrictionOfPublicSectorExitPaymentsRegulations2020
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2.1 Cap on exit payments 
The Regulations prohibited a ‘relevant authority’ from making an exit 
payment in excess of the ‘exit payment cap’ to an employee leaving 
employment or an office-holder leaving office.10 

The Regulations referred to “an exit payment” but the surrounding 
provisions and the guidance that accompanied the consultation made it 
clear that the cap is intended to apply to the total sum of exit payments. 

The exit payment cap was defined as the amount specified in the 2015 
Act: that is, £95,000. The Secretary of State has the power to substitute 
a different cap.11  

In response to the 2019 consultation, the Local Government Association 
(LGA) expressed concern that the figure was not indexed or formally 
subject to regular review: 

The LGA is also concerned that the cap will, over time, cause 
more and more individuals to be affected. It is evident that in the 
absence of indexation or any provision for review of the cap the 
£95,000 figure is already leading to an incremental increase in 
coverage. To demonstrate, the Small Business Enterprise and 
Employment Act set the figure for the cap: £95,000, in March 
2015. To set the cap today at the equivalent to £95,000 in 2015 
the limit would be around £105,000. Conversely, £95,000 today 
is closer to £87,000 in 2015.12  

2.2 Meaning of ‘relevant authority’ 
The Regulations only covered exit payments made by a ‘relevant 
authority’. A relevant authority was any employer listed in Part 1 or any 
office listed in Part 2 of the Schedule.13 

The Schedule captured a very broad range of public bodies: from 
government departments and local authorities to the BBC and NHS 
trusts. The Government guidance said that the Regulations are intended 
to cover the whole of the public sector, defined in accordance with 
Office of National Statistics classifications.14 

There were certain bodies which were not captured by the Regulations, 
including universities and further education colleges. 

In the 2019 consultation the Government had proposed a “staged 
approach” where the Regulations would come into force for different 
public sector bodies at different times.15 However, in response to the 

 
10  Reg. 3, Restriction of Public Sector Exit Payments Regulations 2020 
11  Section 153A(9), Small Business, Enterprise and Employment Act 2015 
12  Local Government Association, Restricting exit payments in the public sector, HM 

Treasury consultation on implementation of regulations: LGA Response, June 2019, 
para. 10.3 

13  Reg. 2, Restriction of Public Sector Exit Payments Regulations 2020 
14  HM Treasury, Restriction of Public Sector Exit Payments: Guidance on the 2020 

Regulations, October 2020, paras. 2.1 
15  HM Treasury, Annex C: Restriction of public sector exit payments: guidance on the 

2019 regulations, July 2020, Section 2. 

https://www.ons.gov.uk/methodology/classificationsandstandards/economicstatisticsclassifications/introductiontoeconomicstatisticsclassifications
https://pensions.northamptonshire.gov.uk/app/uploads/2019/07/LGA-Response-to-Exit-Payment-Cap-2019.pdf
https://pensions.northamptonshire.gov.uk/app/uploads/2019/07/LGA-Response-to-Exit-Payment-Cap-2019.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/930246/Restriction_of_Public_Sector_Exit_Payments_Guidance_Document.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/930246/Restriction_of_Public_Sector_Exit_Payments_Guidance_Document.pdf
https://www.gov.uk/government/consultations/restricting-exit-payments-in-the-public-sector/annex-c-restriction-of-public-sector-exit-payments-guidance-on-the-2019-regulations#relaxation-of-the-cap
https://www.gov.uk/government/consultations/restricting-exit-payments-in-the-public-sector/annex-c-restriction-of-public-sector-exit-payments-guidance-on-the-2019-regulations#relaxation-of-the-cap
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consultation the Government said it had decided that the Regulations 
would come into force for all public sector bodies at the same time.16 

The Regulations covered Scottish and Welsh bodies whose pay and 
terms were a reserved matter. 

In 2019, the Scottish Government imposed a £95,000 cap for devolved 
public sector bodies by updating the Scottish Public Finance Manual. 

2.3 Multiple exits 
Where an employee receives exit payments from two or more relevant 
authorities within a 28-day period the cap applied to the total of those 
payments.17 The payments were taken to be made in chronological 
order. The guidance accompanying the 2019 consultation explained: 

Where two or more relevant exits take place on separate days in 
any period of 28 consecutive days, the exit payments are treated 
as having been paid in chronological order for the purpose of 
calculating the cap. For example, where an individual leaves 
employment with authority A with an exit payment of £50,000, 
then leaves employment with authority B within 28 days, 
authority B should not make an exit payment in excess of 
£45,000.18 

Where a person leaves two relevant authorities on the same day, the 
Regulations listed a number of ways in which the order of exit payments 
was to be determined, starting with their salary in descending order.19 

Duty to of employees to inform 

The Regulations required a person who received an exit payment from a 
relevant authority to inform any other relevant authority they work for 
of this fact. They had to tell the other relevant authorities when their 
employment ended, what type of exit payments they received and the 
total amount of their exit payment.20 

The British Medical Association (BMA) were particularly critical of this 
provision. In a briefing to MPs and peers it argued that the provision 
would be difficult for junior doctors: 

This obligation would arise whenever a public sector worker 
moved employment from one public sector body to another – 
which, absurdly, in the case of junior doctors whose rotation 
system involves them moving from one NHS employer to another 
NHS employer (often with some frequency) would require them to 
report and request the money they are owed each and every time. 

[…] 

It is far from a straightforward exercise for a junior doctor to be 
able to reliably calculate the sum they are owed by their employer 
on exiting their employment and can often be particularly 
complex, e.g. because of premia payable for particular types of 

 
16  HM Treasury, Public sector exit payments: Response to the consultation, July 2020, 

para. 3.11 
17  Reg. 3(1)(b), Restriction of Public Sector Exit Payments Regulations 2020 
18  HM Treasury, Annex C: Restriction on public sector exit payments: guidance on the 

regulations, July 2020, para 4.2 
19  Reg. 4, Restriction of Public Sector Exit Payments Regulations 2020 
20  Reg. 9, Restriction of Public Sector Exit Payments Regulations 2020 

https://www.gov.scot/publications/scottish-public-finance-manual/settlement-severance-early-retirement-redundancy/settlement-agreements-severance-early-retirement-and-redundancy-terms/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/902087/Public_sector_exit_payments_Consultation_response.pdf
https://www.gov.uk/government/consultations/restricting-exit-payments-in-the-public-sector/annex-c-restriction-of-public-sector-exit-payments-guidance-on-the-2019-regulations#relaxation-of-the-cap
https://www.gov.uk/government/consultations/restricting-exit-payments-in-the-public-sector/annex-c-restriction-of-public-sector-exit-payments-guidance-on-the-2019-regulations#relaxation-of-the-cap
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duties or work done at particular times – the administrative 
burden will be time consuming and unpaid. Indeed, Trusts have 
medical staffing departments with employees who are TCS 
specialists, using bespoke computer systems used to work out 
payments in accordance with the TCS rules.21 

2.4 Meaning of ‘exit payment’ 
The Regulations listed a range of payments that counted towards the 
exit payment cap: 

• Redundancy pay (statutory and contractual); 

• Payments to reduce or eliminate an actuarial reduction to a 
pension on early retirement (‘pension strain’); 

• Payments under settlement agreements; 

• Severance pay or any ex gratia payment; 

• Payments in the form of shares; 

• Payments on voluntary exit; 

• Payment in lieu of notice (except for three months’ worth); 

• Payments to extinguish a liability to pay money under a fixed-term 
contract; and 

• Any other payment due as a result of termination of employment 
or loss of office.22 

The Regulations also listed a number of payments which did not count 
towards the cap: 

• Payments for death in service; 

• Payment for incapacity as a result of an accident, injury or illness. 

• Payments relating to various Firemen’s Pension Schemes; 

• Payments relating to the Judicial Pension Scheme; 

• Payments for unused annual leave; and 

• Payments in compliance with an order from a court or tribunal.23 

A number of stakeholders expressed concerns about certain payments 
that were included within the exit payment cap. This included ‘pension 
strain’ payments and settlement agreements (see below). 

There were certain circumstances in which the cap could be relaxed 
either by a Minister or by a local authority (see below). 

Redundancy payments 

Employees who have worked for their employer for two or more years 
have a right to statutory redundancy pay.24 Statutory redundancy pay is 
capped at a relatively low level. The maximum statutory redundancy pay 

 
21  BMA, The Restriction of Public Sector Exit Payments Regulations 2020: Parliamentary 

briefing, September 2020 
22  Reg. 5, Restriction of Public Sector Exit Payments Regulations 2020 
23  Reg. 6, Restriction of Public Sector Exit Payments Regulations 2020 
24  Section 135, Employment Rights Act 1996. 

https://www.gov.uk/redundancy-your-rights/redundancy-pay
https://www.bma.org.uk/media/3298/bma-briefing-the-restriction-of-public-sector-exit-payments-regulations-sept-2020.pdf
https://www.bma.org.uk/media/3298/bma-briefing-the-restriction-of-public-sector-exit-payments-regulations-sept-2020.pdf
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an employee can receive is currently £16,140. Employees may have a 
right to enhanced redundancy pay under their contract. 

The Regulations provided that a relevant authority could not reduce a 
statutory redundancy payment. If an exit payment being made to an 
individual exceeded the cap the authority had to reduce other payments 
and ensure statutory redundancy was paid in full.25 

Entitlement to exit payments 

It is important to note that while the Regulations prohibited relevant 
authorities from making exit payments in excess of the cap, they did not 
alter an employee’s legal entitlement to the various payments. This may 
have created challenging situations where an employee was entitled to 
a payment (under statute or contract) but the authority could not pay it. 

The Draft Regulations published in 2016 contained a clause that a 
payee’s entitlement would not be enforceable to the extent that the 
authority is prohibited from making the payment. However, no such 
clause exists in the current Regulations. 

In its response to the 2019 consultation the Employment Lawyers 
Association highlighted that the absence of such a clause in the current 
Regulations could lead to litigation: 

We assume that the previous draft regulation still reflects the 
government's intention for the way the cap operates. We 
therefore consider that it would be beneficial for the current draft 
regulations to include a similar provision, in order to avoid 
potential litigation. In the absence of such a provision, if a public 
sector employer entered into an agreement to make an exit 
payment exceeding the cap, the agreement might still be 
enforceable (see, for example, Gibb v Maidstone and Tunbridge 
Wells NHS Trust [2010] EWCA Civ 678; but see also Mohamed v 
Alaga & Co [2000] 1 W.L.R. 1815, which held that a contract was 
illegal as it was entered into in contravention of subordinate 
legislation). This type of provision might also assist in relation to 
the retrospective nature of these regulations insofar as they apply 
to pre-existing contractual rights, although we note that SBEEA 
2015 does not expressly authorise regulations curtailing such 
rights.26 

2.5 Pension strain 
Pension ‘strain’ is the term used to refer to payments made by an 
employer, as an additional contribution to an individual’s pension in 
respect of their exit from that employment. This can enable an 
individual to take early retirement on an unreduced pension rather than 
a lump sum redundancy payment. The effect is that the individual 
receives greater pension than they would otherwise be entitled to. 

The context for this is that a pension drawn early (after minimum 
pension age but before the scheme’s ‘normal pension age’) will 

 
25  Reg. 7, Restriction of Public Sector Exit Payments Regulations 2020 
26  Employment Lawyers Association, HM Treasury Consultation Restricting Exit 

Payments in the Public Sector: Consultation on Implementation of Regulations 
Response from the Employment Lawyers Association (‘Response from the 
Employment Lawyers Association), 3 July 2019, p. 17 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/505881/Indicative_Exit_Payment_Regulations__for_publication__UPDATED_03.03.16.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2010/678.html
https://www.bailii.org/ew/cases/EWCA/Civ/2010/678.html
https://www.bailii.org/ew/cases/EWCA/Civ/1999/3037.html
https://www.bailii.org/ew/cases/EWCA/Civ/1999/3037.html
https://www.elaweb.org.uk/sites/default/files/docs/ELA%20Response_Restricting%20Public%20Sector%20exit%20payments%20consultation_3Jul19.pdf
https://www.elaweb.org.uk/sites/default/files/docs/ELA%20Response_Restricting%20Public%20Sector%20exit%20payments%20consultation_3Jul19.pdf
https://www.elaweb.org.uk/sites/default/files/docs/ELA%20Response_Restricting%20Public%20Sector%20exit%20payments%20consultation_3Jul19.pdf
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generally be ‘actuarially reduced’ to reflect the fact that it will be in 
payment for longer.27 However, the rules of some public service pension 
schemes allow an unreduced pension to be drawn early where an 
individual exits their employment for reasons of redundancy, business 
efficiency, or as part of a voluntary exit scheme. In this scenario, the 
pension scheme pays the pension at its actuarially reduced rate and the 
employer tops it up to the full amount.28  

2019 consultation 

The Government consulted on including these additional ‘pension 
strain’ costs to employers in the scope of the cap on public sector exit 
payments, unless specifically exempted.29 

In July 2020, the Government said a “significant amount” of 
respondents to the consultation had expressed concerns about this 
proposal, relating in particular to the impact on long-serving, lower 
earning employees and the potential for it discriminatory to older 
workers.30 However, the Government believed it was “right to include 
all payments related to exit within the scope of the cap.” It said the 
option of employer-funded early retirement was often the most 
expensive element of an exit payment and was ultimately funded by the 
taxpayer.31 The cap would “not affect any pension that a person has 
earned through their years of service or have any impact on accrued 
pension rights.”32 

Following its consultation, the Scottish Government decided not to 
include pension strain payments in any future cap.33  There were reports 
that the Welsh Government intended to “waive the cap in instances 
where an exit payment includes a pension element.”34 

2020 regulations 

The Restriction of Public Sector Exit Payments Regulations 2020 included 
‘pension strain’ payments within the definition of exit payments for the 
purpose of the cap, subject to limited exemptions.35 They provided for 
exemptions, which include the ability for Fire and Rescue Authorities to 
lift restrictions on certain lump sum payments.36 

 
27  Public service pension age – 2015 onwards, Commons Library Briefing Paper, CBP 

6581, December 2019 
28  HM Treasury, Restricting exit payments in the public sector: consultation on 

implementation of the regulations, April 2019, para 2.2. This can take other forms. 
For example, the Fire and Rescue Authorities have discretion to lift the restriction on 
lump sum payments from Firefighters’ Pension Scheme 1992  

29  Ibid; Firefighters Pension Scheme Order 1992, rule B7 
30  HM Treasury, Restricting public sector exit payments: Government response to 

consultation, July 2020, para 3.18-22 
31   HM Treasury, Restricting public sector exit payments: Government response to 

consultation, July 2020, para 3.18-22 
32  PQ 272902, 3 July 2019 
33  Scottish Government, A severance policy for Scotland consultation, March 2017; 

Letter from Cabinet Secretary for Finance, Economy and Fair Work, 21 June 2019 
34  Update on exit payments in the public sector, UNISON, November 2020; Welsh may 

escape public sector exit cap, The MJ magazine, 3 November 2020 
 35  Reg 5(2)(b), Restriction of Public Sector Exit Payments Regulations 2020 (SI 

2020/1122) 
36  SI 2020/1122, reg 6  

https://commonslibrary.parliament.uk/research-briefings/sn06581/#:%7E:text=Section%2010%20of%20the%202013,normal%20pension%20age%20of%2060.
https://web.archive.org/web/20190711041918/https:/www.gov.uk/government/consultations/restricting-exit-payments-in-the-public-sector/restricting-exit-payments-in-the-public-sector-consultation-on-implementation-of-regulations
https://web.archive.org/web/20190711041918/https:/www.gov.uk/government/consultations/restricting-exit-payments-in-the-public-sector/restricting-exit-payments-in-the-public-sector-consultation-on-implementation-of-regulations
https://www.legislation.gov.uk/uksi/1992/129/schedule/2/made
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/902087/Public_sector_exit_payments_Consultation_response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/902087/Public_sector_exit_payments_Consultation_response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/902087/Public_sector_exit_payments_Consultation_response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/902087/Public_sector_exit_payments_Consultation_response.pdf
https://questions-statements.parliament.uk/written-questions/detail/2019-07-03/272902
https://www.gov.scot/publications/severance-policy-scotland-consultation-severance-arrangements-devolved-public-sector/pages/1/
https://www.parliament.scot/S5_Public_Audit/General%20Documents/Letter_from_Cabinet_Secretary_for_Finance_Economy_and_Fairwork_21_June_2019.pdf
https://www.unison.org.uk/exit-payments-cap-final-regulations-update-oct-2020/
https://www.themj.co.uk/Welsh-may-escape-exit-pay-cap/219027
https://www.themj.co.uk/Welsh-may-escape-exit-pay-cap/219027
https://www.legislation.gov.uk/uksi/2020/1122/contents/made
https://www.legislation.gov.uk/uksi/2020/1122/contents/made
https://www.legislation.gov.uk/uksi/2020/1122/contents/made
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Where the pension strain cost was capped, the expectation was that 
pension scheme rules will provide members with options to use their 
own monies to make up any shortfall, or to take a partially reduced 
pension.37 

In debate, Treasury Minister, Steve Barclay, said it had been agreed that 
a waiver would apply to the pensions of Nuclear Decommissioning 
Authority staff.38 In addition, Ministers would have discretion to waive it 
in certain circumstances, such as where “implementing the cap would 
go against the original principles and result in hardship.”39 He said that 
“in the vast majority of cases, the cap would have no effect on the exit 
package of an individual, because individuals retain any right to receive 
an unreduced pension, provided their overall exit payment falls below 
the cap of £95,000, which applies in most cases.”40 

Local Government Pension Scheme 

The 2020 regulations had implications for the Local Government 
Pension Scheme (LGPS) in particular, due to a rule that allows members 
aged 55 or over, with more than two years’ membership, who are made 
redundant to immediately receive unreduced pension benefits. Other 
public sector pension schemes have similar features, although such 
payments are typically the largest in the local government sector.41   

On 7 September 2020, the Ministry of Housing, Communities and Local 
Government (MHCLG) launched a consultation on Reforming local 
government exit pay, seeking information on the effect of the proposed 
reforms on the local government workforce.42  

In its briefing on the regulations, the Association of Local Authority 
Chief Executives and Senior Managers (ALACE), said it opposed the 
inclusion of pension strain payments in the cap and noted that the 
Government had not yet published the Equality Analysis on the final 
version of the regulations, saying it would do so when they came into 
force.43 ALACE’s own analysis showed that this would affect long-
serving staff earning well under £40,000 and could therefore affect 
staff in a range of front line and supervisory and junior management 
roles: 

The pension strain for staff in their mid- to-late 50s in one council, 
with service in the range of 35 to 39 years and earning between 
£31,000 and £34,000 would exceed £100,000 if made 
redundant. The redundancy payments in each case would be well 

 
37  SI 2020/1122 Reg 8; HM Treasury, Annex C: Restriction on public sector exit 

payments: guidance on the regulations, July 2020, paras. 2.2 and 4.1 
38  Restriction of Public Sector Exit Payments. HM Treasury Directions, October 2020, 

Direction 1.7 
39  HC Deb 21 September 2020 c6; Restriction of Public Sector Exit Payments. HM 

Treasury Directions, October 2020, Direction 1.9 
40  HC Deb 21 September 2020 c5 
41  Explanatory Memorandum to the Restriction of Public Sector Exit Payment 

Regulations 2020, para. 7.2; Local Government Pension Scheme Regulations 2013, 
Reg 30 (7); Rules of the Civil Service Compensation Scheme, section 2 

42  Following the withdrawal of the 2020 regulations, this is now considered closed - 
see MHCLG letter to Local Authority Chief Executives, 4 March 2020 

43  PQ 293443, 7 October 2019; HM Treasury, Restricting public sector exit payments: 
Government response to consultation, July 2020, para 3.35 

https://www.gov.uk/government/consultations/reforming-local-government-exit-pay
https://www.gov.uk/government/consultations/reforming-local-government-exit-pay
https://www.legislation.gov.uk/uksi/2020/1122/contents/made
https://www.gov.uk/government/consultations/restricting-exit-payments-in-the-public-sector/annex-c-restriction-of-public-sector-exit-payments-guidance-on-the-2019-regulations#relaxation-of-the-cap
https://www.gov.uk/government/consultations/restricting-exit-payments-in-the-public-sector/annex-c-restriction-of-public-sector-exit-payments-guidance-on-the-2019-regulations#relaxation-of-the-cap
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/929760/Restriction_of_Public_Sector_Exit_Payments_HM_Treasury_Directions.pdf
https://hansard.parliament.uk/commons/2020-09-21/debates/fd89061e-09e6-4f48-a01a-0990772718d3/DraftRestrictionOfPublicSectorExitPaymentsRegulations2020
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/929760/Restriction_of_Public_Sector_Exit_Payments_HM_Treasury_Directions.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/929760/Restriction_of_Public_Sector_Exit_Payments_HM_Treasury_Directions.pdf
https://hansard.parliament.uk/Commons/2020-09-21/debates/fd89061e-09e6-4f48-a01a-0990772718d3/DraftRestrictionOfPublicSectorExitPaymentsRegulations2020
https://www.legislation.gov.uk/uksi/2020/1122/pdfs/uksiem_20201122_en.pdf
https://www.legislation.gov.uk/uksi/2020/1122/pdfs/uksiem_20201122_en.pdf
https://www.legislation.gov.uk/uksi/2013/2356/regulation/30/made
https://www.civilservicepensionscheme.org.uk/media/474471/cscs.pdf
https://www.lgpsboard.org/images/PDF/LetterMHCLG040321.pdf
https://questions-statements.parliament.uk/written-questions/detail/2019-10-02/293443
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/902087/Public_sector_exit_payments_Consultation_response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/902087/Public_sector_exit_payments_Consultation_response.pdf
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under £20,000. The regulations would mean that they would all 
suffer a reduced pension, for the rest of their lives.44  

This concern was shared by UNISON, which said that people affected 
would “either have to pay the fee themselves or face a pension cut. It 
will cost them thousands of pounds at a time when many are having to 
cope with the strain of losing their jobs.”45 

In debate in the Lords on 23 September 2009, Peers expressed concern 
that the regulations would come into force before the LGPS 
consultation had finished and at a time when the sector might face 
redundancies.46 This was also raised as an issue by Local Government 
Lawyers and others in their application for judicial review of the exit cap 
regulations.47 

The October 2020 Equalities Impact Assessment identified longer 
serving, and therefore older, members of the LGPS as “likely to be 
disproportionately affected” by the cap. The Government accepted that 
there needed to be some flexibility available to employers when 
implementing the cap. Accordingly in exceptional cases, a waiver system 
has been designed which would allow an exit payment in excess of the 
cap to be made with HM Treasury consent or in compliance with the 
Directions.48  

On 16 November, the Department for Communities, Housing and Local 
Government issued interim guidance (withdrawn on 2 March 2021) for 
local authorities to explain the procedure for the period until amended 
regulations came into force. This said that requests for a waiver of the 
cap should be accompanied by a business case.49  
 
However, there were different views about the impact of the exit pay 
regulations for cases where a scheme member aged 55 or over would 
otherwise qualify for an immediate unreduced pension under regulation 
30(7) of the Local Government Pension Scheme (LGPS) Regulations 
2013. The Government took the view that the exit pay regulations 
effectively curtailed the use of LGPS Reg 30 (7) where the cap was 
breached. According to this view, a ‘capped’ member should only 
receive an immediate pension under LGPS Reg 30(5) (with actuarial 
reductions applied), or a deferred pension, together with a ‘cash 
alternative’ payable by the employer under cap Reg 8 of the Exit Cap 
Regulations.50 
 
However, an application for judicial review (see section 3.2 below) by 
the GMB argued that the 2020 regulations were in conflict with the 

 
44  The Restriction of public sector exit payments regulations 2020, ALACE briefing for 

Parliamentarians 
45  Limit on mega council pay-offs could cost middle-income workers thousands, 

UNISON press release, 31 July 2020 
46  HL Deb 23 September 2020 c1898 
47  LLG, Pre-action protocol letter, 23 October 2020; @LLGLegal, 22 December 2020 
48  HM Treasury, Restriction of public sector exit payments. Equalities Impact 

Assessment, October 2020, para 2.18-21 
49  MHCLG, Local government exit pay: a guide for local authorities for the interim 

period until MHCLG regulations come into force, 16 December 2020 (withdrawn 2 
March 2021) 

50  MHCLG letter to Local Authority Chief Executives, 28 October 2020; LGA, Reform of 
Local Government Exit Payments (viewed 10 March 2021)  

https://www.gov.uk/government/publications/local-government-exit-pay/local-government-exit-pay-a-guide-for-local-authorities-for-the-interim-period-until-mhclg-regulations-come-into-force#process
https://www.lgpsregs.org/schemeregs/lgpsregs2013.php
https://www.lgpsregs.org/schemeregs/lgpsregs2013.php
https://alace.org.uk/wp-content/uploads/20200920-Parliamentary-briefing-public-sector-exit-payments.pdf
https://www.unison.org.uk/news/press-release/2020/07/limit-mega-council-pay-offs-cost-middle-income-workers-thousands/
https://hansard.parliament.uk/Lords/2020-09-23/debates/7422CB90-4058-4B73-AF92-4037E3555E1D/RestrictionOfPublicSectorExitPaymentsRegulations2020#contribution-2395EEFA-A2B6-4866-88E9-32DF481CD65E
https://s3.amazonaws.com/lawingov_production/system/redactor_assets/documents/2642/Pre-action_Protocol_Letter_-_FINAL_.pdf
https://twitter.com/LLGLegal/status/1341359361575284739
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/929735/Restriction_of_Public_Sector_Exit_Payments_Equalities_Impact_Assessment.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/929735/Restriction_of_Public_Sector_Exit_Payments_Equalities_Impact_Assessment.pdf
https://www.gov.uk/government/publications/local-government-exit-pay/local-government-exit-pay-a-guide-for-local-authorities-for-the-interim-period-until-mhclg-regulations-come-into-force#process
https://www.gov.uk/government/publications/local-government-exit-pay/local-government-exit-pay-a-guide-for-local-authorities-for-the-interim-period-until-mhclg-regulations-come-into-force#process
https://www.lgpsboard.org/images/PDF/letters/MHCLGtoLAs.pdf
https://www.local.gov.uk/reform-local-government-exit-payments
https://www.local.gov.uk/reform-local-government-exit-payments
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LGPS regulations and denied legitimate expectations.51  LLG and ALACE 
argued that although the Government’s stated aim was to address 
excessive payments to high earners, the inclusion of pension strain 
payments meant the regulations would “impact on a large swathe of 
long serving local government officers across the income range, by 
retrospectively reducing a fundamental benefit of the LGPS pension 
scheme."52  
 
The LGPS Scheme Advisory Board (SAB)53 said that LGPS administering 
authorities and scheme employers should take their own view as to the 
course of action they take. Its view was that the course of action 
representing the least risk was for the LGPS administering authority to 
offer the scheme member the opportunity to take a deferred benefit or 
a fully actuarially reduced pension and for the scheme employer to delay 
the payment of a cash alternative under regulation 8 of the Exit Cap 
Regulations. It said this would offer the maximum flexibility and 
“minimise the financial risk which will result from the inevitable 
challenge from the scheme member denied what would appear to be 
their right to an unreduced pension under LGPS regulation 30(7).”54  
 
Then, on 12 February 2021, HM Treasury published a Direction 
disapplying the legislation implementing the £95,000 cap on public 
sector exit payments (see section 3 below).55 It said that individuals 
whose exit payments were capped between 4 November 2020 and 12 
February 2021, should ask their employer to pay them the balance for 
what they would have received had the cap not been applied.56 

On 25 February, regulations revoking the 2020 regulations, were laid 
before Parliament, to come into force on 19 March 2021.57 They oblige 
employers to make payments to people who had left between 4 
November and 19 March equal to the difference between what was 
paid and the exit payments that the employee would have been entitled 
to had regulation 3 of the 2020 Regulations not been in force, with 
interest. The LGPS SAB said that: 

These regulations remove any remaining uncertainty for 
administering authorities once they are in force. In respect of 
qualifying members who left since 4 November 2020 the position 
regarding the unreduced benefits changes from 'may be paid' (as 
in the commentary) below to 'must be paid.'58 

On 4 March 2021, MHCLG issued a letter confirming that the 
consultation on further reforms was now closed and that there would 
be no related changes to pension or compensation regulations without 
a further consultation exercise.59 Guidance for LGPS administering 
authorities and employers is on the LGPS website. 

 
51  GMB, All Public Sector Updates: Previous Bulletins, 20 January 2021 
52  LLG, LLG Issue Judicial Review Proceedings Seeking to Quash the Exit Payment Cap 

Regulations, 20 November 2020 
53  Set up under the Public Service Pensions Act 2013, s7 to advise on the desirability of 

changes to the scheme 
54  LGPS Scheme Advisory Board, Public Sector Exit Payments, Update 30 October 2020 
55  HM Treasury, Guidance on public sector exit payments, 12 February 2021 
56  Ibid. para. 2.2 
57  Restriction of Public Sector Exit Payments (Regulations) 2021 (SI 2021/197) 
58  LGPS Scheme Advisory Board, Public Sector Exit Payments, Update 26 February 2021 
59  MHCLG letter to Local Authority Chief Executives, 4 March 2020 

https://www.lgpsboard.org/index.php/structure-reform/public-sector-exit-payments
https://lgpslibrary.org/assets/gas/ew/Exit_cap_AA_%20v3.0c.pdf
https://lgpslibrary.org/assets/gas/ew/Exit_cap_AA_%20v3.0c.pdf
https://lgpslibrary.org/assets/gas/ew/Exit_cap_Emp_v3.0c.pdf
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https://www.legislation.gov.uk/ukpga/2013/25/section/7
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https://www.gov.uk/government/publications/guidance-on-public-sector-exit-payments
https://www.legislation.gov.uk/uksi/2021/197/contents/made
https://www.lgpsboard.org/index.php/structure-reform/public-sector-exit-payments
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2.6 Settlement agreements 
A settlement agreement is a type of contract where an employee agrees 
to waive their right to bring claims to a court or tribunal in return for a 
payment. They are typically signed at the end of an employment 
relationship if there is some ongoing dispute. There are a number of 
statutory requirements that must be fulfilled to create a valid settlement 
agreement.60 The ACAS guidance on settlement agreements provides 
further information. 

The payment under a settlement agreement will often have various 
different components. The Employment Lawyers Association (ELA) 
explained this in its response to the 2019 consultation: 

[A]n employee who leaves their employment under a settlement 
agreement may have several exit payments – payment in lieu of 
notice, a redundancy payment, an ex-gratia payment, a 
compensation payment for injury to feelings etc. A settlement 
agreement may (and probably will) provide that a payment which 
is not a payment in lieu of notice is payable within a certain period 
of time after the settlement agreement is signed provided that the 
employee complies with the terms of the agreement (e.g. as to 
confidentiality or not instituting employment tribunal 
proceedings).61 

Value of settlement agreements 

The terms of a settlement agreement, including the payment the 
employee receives, are ultimately determined through negotiation 
between the parties. However, with respect to the payment for 
compensation there will usually be some correlation with the award that 
the employee might expect to receive if the case proceeded to a court 
of tribunal. 

In this context, it is worth noting that the compensation that can be 
awarded by a tribunal in many employment law claims is capped. For 
example, an award of compensation for unfair dismissal is limited to 52 
weeks’ pay, capped at £88,519.62 For some claims, awards are not 
capped. Examples include claims for discrimination and claims for unfair 
dismissal in whistleblowing cases.63 However, even in such cases large 
awards are not common. Employment Tribunal statistics show that in 
2019/20 only 14 awards for unfair dismissal (2% of all awards), eight 
awards for disability discrimination (11% of awards) and three awards 
for sex discrimination (7% of awards) were in excess of £50,000.64 

Nevertheless, there may be a number of circumstances in which parties 
would decide that a settlement agreement should be in excess of 
£95,000. As already noted, a settlement agreement will also typically  
cover a number of other payments in addition to compensation, 
including redundancy pay and payment in lieu of notice. 

 
60  Section 203, Employment Rights Act 1996 
61  ELA, Response from the Employment Lawyers Association, 3 July 2019, p. 5 
62  Section 124, Employment Rights Act 1996 
63  Section 124, Equality Act 2010; Section 124(1A), Employment Rights Act 1996 
64  Ministry of Justice, Tribunal Statistics Quarterly: April to June 2020, September 2020 

https://archive.acas.org.uk/media/3736/Settlement-Agreements-A-guide/pdf/Settlement_agreements_Dec_18.pdf
https://www.elaweb.org.uk/sites/default/files/docs/ELA%20Response_Restricting%20Public%20Sector%20exit%20payments%20consultation_3Jul19.pdf
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The Regulations 

As noted above, the Regulations treated payments under a settlement 
agreement as exit payments. By contrast, if the employee refused to 
settle and brought their claim to a court or tribunal and the tribunal 
made an award in their favour, payment in pursuance of that order 
would not have counted as an exit payment.65 

Comment 

A number of stakeholders had expressed concern that including 
settlement agreements as exit payments could discourage settlement 
and encourage litigation. 

The Local Government Association made this point in its response to the 
consultation: 

The confusion over the waiver process and legal limitations will 
also frustrate opportunities for mutually agreed departures. This 
means some staff will be more inclined to resort to the legal 
process and pursue Employment Tribunal claims instead of 
reaching a settlement that would ultimately demonstrate value for 
money for the taxpayer. Instead both employer and employee will 
be faced with an uncertain, time consuming and potentially costly 
legal process.66 

The issue was also raised by Wes Streeting MP in the Delegated 
Legislation Committee: 

COT3 settlements, which are ACAS-arranged compromise 
settlements, are mostly included in the scope of the cap—but not 
employment tribunal awards. That will have the utterly perverse 
effect of incentivising people to go to tribunal, and flies in the 
face of the Government’s push towards early conciliation, creating 
a much more costly process for everyone.67 

Responding to similar concerns in the House of Lords, Treasury Minister 
Lord Agnew said that the Government would publish Treasury 
Directions allowing relevant authorities to relax the cap for certain types 
of settlement agreements: 

Like many others, the noble Lord referenced the system—I hope 
that I have addressed this—in relation to the guidance and 
directions outlining the situations where the cap must be waived, 
including where a payment is made to settle a discrimination 
grievance, and where it may be waived, such as instances where 
implementing the cap may result in genuine hardship. Guidance 
and directions explaining the way the systems were published at 
consultation—and updated versions of these documents—will be 
published in due course.68 

 
65  Reg. 6(f), Restriction of Public Sector Exit Payments Regulations 2020 
66  LGA, Restricting exit payments in the public sector, HM Treasury consultation on 

implementation of regulations: LGA Response, June 2019, para. 11.5 
67  HC DL Committee 21 September 2020 c9 
68  HL Deb 23 September 2020 c1908 
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2.7 Circumstances in which the cap can be 
relaxed 

Under the Small Business, Enterprise and Employment Act 2015, 
Ministers can relax the exit payment cap.69 The Regulations also 
delegated this power to local authorities provided they acted in 
accordance with Treasury Directions or with the Treasury’s consent.70 

Treasury Directions are a type of legislation and are legally binding. 
However, they are not subject to Parliamentary scrutiny or approval. 

As noted above, the Government had stressed the importance of 
relaxing the cap in response to concerns about the impact of the cap. 

Authorities with delegated power to relax the cap 

The power to relax the cap was only delegated to certain authorities. 
These bodies included: 

• The full council of a local authority; 

• The London Assembly; 

• The Fire and Rescue Authority. 

In other cases, it appeared the power could only be exercised by a 
Minister. 

In its response to the 2019 consultation the Employment Lawyers 
Association noted that bodies like NHS trusts cannot relax the cap: 

It appears unlikely that this was in fact the intention. It would 
seem consistent with the overall policy direction that the 
restriction should apply to all bodies in Schedule 1. For example, it 
would be of considerable concern to NHS bodies if they were not 
permitted to request mandatory relaxation in relation to 
complaints of whistleblowing for instance given the propensity for 
high value whistleblowing complaints in the NHS compared with 
other public bodies. In relation to the guidance, it should contain 
a full explanation of the reasons for why the power to relax the 
restriction on exit payments does not apply to all bodies in 
Schedule 1. 71 

This issue was not addressed in the Governments consultation response. 

Relaxing the cap: mandatory and discretionary cases 

On 29 October, the Government published Treasury Directions and 
guidance to accompany the Regulations. 

The Directions outlined two situations in which the cap can be waived: 
mandatory cases and discretionary cases. 

The mandatory cases where the cap had to be relaxed included 
payments under settlement agreements involving whistleblowing, 
discrimination or claims of health and safety detriments or dismissals. It 

 
69  Section 153C, Small Business, Enterprise and Employment Act 2015 
70  Regs. 10-11, Restriction of Public Sector Exit Payments Regulations 2020 
71  ELA, Response from the Employment Lawyers Association, 3 July 2019, p. 8 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/929760/Restriction_of_Public_Sector_Exit_Payments_HM_Treasury_Directions.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/930246/Restriction_of_Public_Sector_Exit_Payments_Guidance_Document.pdf
https://www.elaweb.org.uk/sites/default/files/docs/ELA%20Response_Restricting%20Public%20Sector%20exit%20payments%20consultation_3Jul19.pdf
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also included payments made under TUPE Regulations and certain 
pension payments by the Nuclear Decommissioning Authority.72 

The guidance said that in cases involving settlement agreements, the 
authority would have been expected to seek legal advice and determine 
that, on the balance of probabilities, an employment tribunal would find 
in favour of the employee.73 

The guidance said that in mandatory cases an authority had to seek final 
approval from their sponsoring department before waiving the cap.74 

The discretionary cases were the cap could be waived included: 

• Where the application of the cap would have caused genuine 
hardship; 

• Where it was necessary to give effect to urgent workplace 
reforms; 

• Where payment was due under an agreement reached before the 
implementation of the cap, but the employee’s exit was delayed 
until after the cap came into force.75 

The guidance provided basic information on circumstances that might 
fall within these categories. On ‘genuine hardship’ it explains: 

The government believes that an exit payment of £95,000 should 
mean that there are few, if any, circumstances where the 
operation of the cap should lead to genuine hardship. However, 
where the person exercising the power to relax the cap is satisfied 
that there are exceptional circumstances, then it may be 
appropriate for the restrictions to be relaxed. 

The circumstances that may be considered are not limited to the 
employee’s own circumstances, and it may be appropriate to 
consider the position of family members. For example, where an 
individual is exiting the workforce and is not able to seek re-
employment due to caring responsibilities.76 

The Direction said that in discretionary cases an authority had to seek 
final approval from the Treasury before waiving the cap.77 The guidance 
said that an authority should seek approval from their sponsor 
department before submitting a case to the Treasury. The guidance also 
contained a ‘Proforma for Discretionary Waivers’.78 

The Government’s response to the 2019 consultation notes that prior 
approval is required in discretionary cases to ensure accountability: 

 
72  HM Treasury, Restriction of Public Sector Exit Payments: HM Treasury Directions, 

October 2020, para. 1.4-1.8 
73  HM Treasury, Restriction of Public Sector Exit Payments: Guidance on the 2020 

Regulations, October 2020, paras. 5.27 and 5.34 
74  HM Treasury, Restriction of Public Sector Exit Payments: Guidance on the 2020 

Regulations, October 2020, paras. 5.9 
75  HM Treasury, Restriction of Public Sector Exit Payments: HM Treasury Directions, 

October 2020, para. 1.9 
76  HM Treasury, Restriction of Public Sector Exit Payments: Guidance on the 2020 

Regulations, October 2020, paras. 5.38-5.39 
77  HM Treasury, Restriction of Public Sector Exit Payments: HM Treasury Directions, 

October 2020, para. 1.10 
78  HM Treasury, Restriction of Public Sector Exit Payments: Guidance on the 2020 

Regulations, October 2020, paras. 5.9-5.12 and Annex A 
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The waiver process is designed to ensure that the cap can be 
relaxed in exceptional circumstances where it is necessary or 
desirable. The government is committed to making the process for 
considering waivers efficient in order to not cause any 
unnecessary delays for public sector employers and employees, 
whilst ensuring that cases receive sufficient and appropriate 
scrutiny. 

The waiver process has been designed to ensure there is 
accountability for the way the waiver is being used at all stages, 
therefore it’s appropriate that uses of the waiver receive 
ministerial clearance. If needed, further guidance may be provided 
by the sponsoring department or employer.79 

 
79  HM Treasury, Restricting public sector exit payments: Government response to 

consultation, July 2020, paras. 3.28-3.29 
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3. Revoking the Regulations 

3.1 Disapplying and revoking the Regulation 
On 12 February 2021, the Treasury announced that it would repeal the 
Restriction of Public Sector Exit Payments Regulations 2020. Updated 
Treasury guidance says that the Regulations are being repealed because 
of unintended consequences: 

After extensive review of the application of the Cap, the 
Government has concluded that the Cap may have had 
unintended consequences and the Regulations should be revoked. 
HMT Directions have been published that disapply the Cap until 
the Regulations have been revoked. HMT Directions do not apply 
to exit payments made by a devolved Welsh authority.80 

The guidance does not say what the unintended consequences were. 

Disapplying the cap 

On 25 February 2021, the Government made the Restriction of Public 
Sector Exit Payments (Revocation) Regulations 2021. These Regulations 
come into effect on 19 March and will revoke the 2020 Regulations. 

In the interim, a new Treasury Direction provides that regulation 3 of 
the 2020 Regulations (the key provision requiring authorities to impose 
the cap) along with regulations 9 to 12 are disapplied for all public 
sector exits. The Direction does not apply to devolved Welsh authorities. 
The Welsh Government would need to make a similar Direction to 
disapply the cap for these bodies. 

As indicated above, the Treasury has the power to make Directions to 
relax the cap. The power was initially used to set out cases in which 
relevant authorities were required or had discretion to waive the cap. 
This same power has been used to waive the cap completely until the 
Regulations come into force. 

Individuals affected by the cap 

The Treasury guidance says individuals whose exit payments were 
capped between 4 November 2020 and 12 February 2021 should ask 
their employer to pay them the balance for what they would have 
received had the cap not been applied.81 

The 2021 Revocation Regulations provide that if an authority made an 
exit payment between 4 November 2020 and 12 February 2021 and the 
payment was less than it otherwise would have been because of the 
cap, the authority must pay the former employee the difference for 
what they would have been paid, plus interest.82 

3.2 Judicial Review of the Regulations 
A large number of public sector trade unions and organisations had 
sought permission to judicially review the Regulations. This included 
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claims by the British Medical Association (BMA), UNISON, UNITE, GMB, 
Prospect, the Public and Commercial Services Union (PCS), the FDA, 
Lawyers in Local Government (LLG) and the Association of Local 
Authority Executives (ALACE).83 

Permission for judicial review was sought on various different grounds. 

The BMA set out the basis for their claims in a parliamentary briefing: 

The BMA believes that the Regulations the UK Government has 
brought forward are unlawful for three reasons:  

(1) The 2015 Act only permits a cap on payments which are made 
to an “exiting employee” in consequence of the employee leaving 
the employment of a public sector body. However, the 
Regulations include payments that are owed to the exiting 
employee by the public sector body in relation to matters which 
occurred during their time in employment. 

(2) The 2015 Act does not allow Regulations to change the terms 
of existing contracts of employment. However, the Regulations 
require public sector bodies to act unlawfully by breaching 
contracts if the sum legally owing is more than £95,000. Thus, the 
Regulations require public sector bodies, like NHS trusts, to act in 
breach of their existing legal obligations by prohibiting them from 
paying an exiting employee a contractually agreed sum, e.g. a 
payment pre-agreed in their contract in the event they are made 
redundant.  

(3) The 2015 Act is concerned with imposing restrictions on public 
sector bodies in relation to certain payments made to an exiting 
employee – it does not provide grounds for Regulations to be 
made which impose legal obligations on the individual, i.e. the 
exiting employee. However, the Regulations would impose a legal 
duty on all exiting employees to disclose that they are owed 
money and to calculate how much, regardless of the sum owed.84 

Prospect argued that the way in which the Government introduced the 
Regulations was a breach of the Superannuation Act 1972, given the 
way in which they impacted the Civil Service Compensation Scheme: 

The process that the government have followed in introducing 
these regulations is fundamentally flawed. The Restriction of 
Public Sector Exit Payment Regulations 2020 were made and 
came into force prior to any consultation taking place with the 
affected pension and compensation schemes. 

Within the Civil Service, Prospect has been arguing that the cap 
represents a change to the Civil Service Compensation Scheme 
(CSCS) and no changes can happen unless consultation has taken 
place with Prospect and other unions. The consultation 
requirement under the Superannuation Act 1972 means that this 
consultation must be conducted “with a view to reaching 
agreement”. 

 
83  BMA, BMA launches legal challenge to public sector payment cap, 15 September 

2020; UNISON, UNISON asks exit payments questions of the Treasury, 13 October 
2020; Prospect, Pensions and redundancy – McCloud and Prospect legal challenge 
to £95,000 cap, 13 December 2020; FDA, FDA launches legal action over cap on 
exit payments, 8 December 2020; LLG, LLG Issue Judicial Review Proceedings 
Seeking to Quash the Exit Payment Cap Regulations, 20 November 2020 

84  BMA, The Restriction of Public Sector Exit Payments Regulations 2020: Parliamentary 
briefing, September 2020 

https://www.bma.org.uk/media/3298/bma-briefing-the-restriction-of-public-sector-exit-payments-regulations-sept-2020.pdf
https://www.legislation.gov.uk/ukpga/1972/11/contents
https://www.bma.org.uk/news-and-opinion/bma-launches-legal-challenge-to-public-sector-payment-cap
https://www.unison.org.uk/news/article/2020/10/unison-asks-exit-payments-questions-treasury/
https://prospect.org.uk/news/pensions-prospect-latest-update-and-response-to-mccloud-ruling/
https://prospect.org.uk/news/pensions-prospect-latest-update-and-response-to-mccloud-ruling/
https://www.fda.org.uk/home/Newsandmedia/News/FDA-launches-legal-action-over-cap-on-exit-payments.aspx
https://www.fda.org.uk/home/Newsandmedia/News/FDA-launches-legal-action-over-cap-on-exit-payments.aspx
https://www.lawyersinlocalgovernment.org.uk/news_articles/llg-issue-judicial-review-proceedings-seeking-to-quash-the-exit-payment-cap-regulations
https://www.lawyersinlocalgovernment.org.uk/news_articles/llg-issue-judicial-review-proceedings-seeking-to-quash-the-exit-payment-cap-regulations
https://www.bma.org.uk/media/3298/bma-briefing-the-restriction-of-public-sector-exit-payments-regulations-sept-2020.pdf
https://www.bma.org.uk/media/3298/bma-briefing-the-restriction-of-public-sector-exit-payments-regulations-sept-2020.pdf


23 Commons Library Briefing, 11 March 2021 

The Cabinet Office have now launched a consultation that is 
restricted to incorporating the exit payment cap into the CSCS. In 
our opinion, the current consultation cannot satisfy the 
requirements of the Superannuation Act 1972, because it takes as 
its starting point the premise that changes will be made to the 
CSCS to reduce the value of benefits which amount to ‘exit 
payments’ to give effect to a cap of £95K.  A consultation which 
has already decided what its outcome will be is not, to our 
understanding, one which satisfies the requirements of the 
Superannuation Act 1972.85 

The FDA similarly argued that there had been a breach of the 1972 Act. 

GMB argued that the Exit Payment Regulations conflicted with the Local 
Government Pension Scheme Regulations 2013 and denied legitimate 
expectations (a common law ground of judicial review): 

However, the £95k cap regulations conflict with the Local 
Government Pension Scheme [and other] Regulations which allow 
for the payment of an unreduced pension to those aged 55 and 
over. The government is seeking to change these regulations also 
and have issued a further consultation to address the conflict.   

In the interim, recognising the drastic effect this will have on our 
members, and working with other Trade Unions, GMB 
has instigated a Judicial Review of the cap on grounds 
that include;  

• It requires public sector employers to breach existing legal 
obligations owed to employees  

• It denies a legitimate expectation to contractual and 
statutory payments which have been incorporated 
following collective bargaining.  

• It was introduced without reference to the Equality Act 
2010.86 

LLG and ALACE also noted the impact on pension strain, arguing that 
86% of officers over the age of 55 would be adversely affected.87 
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